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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seqg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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This matter is presently before the court on motions by both 
plaintiff and defendant for summary judgment pursuant to Rule 
56 of the Federal Rules of Civil Procedure. This action instituted 
by the plaintiff, Sunny Hill Farms Dairy Company, Inc., is a bill 
in equity to review the administrative ruling by the United States 
Secretary of Agriculture dismissing a petition filed by the plain- 
tiff pursuant to Section 8c(15) (A) of the Agricultural Marketing 
Agreement Act, as amended (7 USC §601 et seq.) (the “Act’’). 
This review proceeding was commenced by the filing of a com- 
plaint pursuant to Section 8c(15)(B) of the Act. The Secretary 
has answered the complaint and filed a certified copy of the rul- 
ing together with the record upon which it is based. 


Clifford Hardin, Secretary of Agriculture of the United States 
has been substituted as defendant for the reason that Orville 
Freeman no longer holds that office and Clifford Hardin has 
succeeded him in office and is now Secretary of Agriculture. 


The administrative action which this proceeding seeks to re- 
view was brought under Section 8c(15) (A) of the Act, wherein 
Sunny Hill challenged the legality of a location differential con- 
tained in an amendment of February 2, 1965, to Federal Order 
Number 62 (“Order”) regulating the handling of milk in the 
marketing area of St. Louis, Missouri. The location differential 
provision is contained in Section 1062.52 of the Order and Sunny 
Hill is attacking that portion of the differential that places a 
plus factor of fifteen cents per hundredweight on milk purchased 
by Sunny Hill. 


In this proceeding, the function of the court is to determine 
whether the ruling, on the record, is in accordance with the law. 
7 USCA 608(c) (15) (B) ; United States v. Mills, 315 F. 2d 828 
(4th Cir. 1963), cert. denied 875 U. S. 819. A trial de novo can- 
not be conducted; no new issues may be injected into this re- 
view proceeding. Queensboro Farm Products v. Wickard, 137 
F. 2d 969 (2nd Cir. 1943). 


Prior to February 2, 1965, Sunny Hill was not a regulated 
handler under any Federal Marketing Order. Sunny Hill Farms 
Dairy Company, Inc., is a Missouri corporation, with its register- 
ed office at Cape Girardeau, Missouri. The county of Cape Girar- 
deau was not then included in the St. Louis marketing area. In 
June, 1963, hearings were held in St. Louis relating to proposed 
amendments to the St. Louis marketing order, wherein Cape 
Girardeau County and other Missouri counties between Cape 
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Girardeau County and the St. Louis marketing area would be 
included in the St. Louis marketing area. 


In May, 1964, the Department of Agriculture issued a recom- 
mended decision in which the Missouri counties as proposed were 
included in the St. Louis marketing area. It further recommended 
that handlers in the newly included counties pay the same price 
for milk as the St. Louis handlers. Exceptions were filed to the 
recommended decision. On November 5, 1964, the Department of 
Agriculture issued its final decision which modified the recom- 
mended decision. The final decision provided for an additional 
fifteen cents per hundredweight above the minimum price for 
milk for handlers in the counties of Cape Girardeau, Perry and 
Ste. Genevieve. It further set up two zones with mileage to be 
calculated from either St. Louis or Cape Girardeau, depending 
on which one the plant was closer to. (7 C.F.R. 1062.52). The 
Order became effective February 1, 1965. 


On February 2, 1966, Sunny Hill filed its administrative pro- 
ceeding under Section 8(15) (A). In May, 1966, a hearing was 
held and in January, 1967, a recommended decision was made 
dismissing the petition. On appeal to the Secretary of Agricul- 
ture, the recommended decision was sustained. 


A brief summary of the Milk Marketing Order and certain 
pertinent facts of the case is in order. Under the Order, milk is 
classified according to the use made of it by milk companies or 
“handlers”. Class I milk is fluid milk and Class II milk is used 
to manufacture such products as cheese, butter and ice cream. The 
Order establishes a minimum price for each class of milk. 


The purpose and reasons for the milk marketing program are 
fully described in Judge Frank’s opinion in Queensboro Farm 
Products v. Wickard, 187 F. 2d 969, 974 (2nd Cir. 1943). See 
also United States v. Rock Royal Cooperative, 307 U. S. 533, and 
Lewes Dairy, Inc. v. Freeman, 401 F. 2d 308 (3rd Cir. 1968). In 
Lewes, at pp. 311-312, the court summarizes: 


“These established prices reflect those which would usually 
be paid for milk depending on use value. Because of the price 
differential in an unregulated market, where the supply of 
fluid milk is greater than the demands of the fluid milk 
market, chaotic conditions often resulted among producers 
each seeking to benefit from the greater use value, and there- 
fore the higher price paid for milk used in fluid form. One 
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of the major purposes of the Agricultural Marketing Agree- 
ment Act was to create and maintain an orderly market 
and, in so doing, assure the dairy farmer an adequate mini- 
mum price for the milk he delivered to the handlers re- 
gardless of how the milk was later used. To avoid the often 
destructive competition of the unregulated market, a method 
was devised whereby handlers are required to pay at least 
a uniform ‘blend’ price to the producers regardless of the 
use to which it has been put. * * * In promulgating a mar- 
keting order the Secretary must consider the supply of 
milk upon which the market * * * regularly and normally 
depends. * * * The regulatory scheme was designed to af- 
fect those plants of handlers which have substantial busi- 
ness in the market area. * * * The net result of this regula- 
tion is that handlers pay for the milk according to its use 
value to them while the producer farmers are protected 
from the perilous competition for the fluid milk market by 
the automatic allocation to them of the blend price which 
apportions the profitable fluid milk market and the burden- 
some surplus market among all the producers that serve the 
marketing area.” 


Sunny Hill operates one milk plant located in Cape Girardeau 
County, Missouri. Sunny Hill’s sales area includes Cape Girardeau 
and Bollinger Counties (50%) ; St. Louis (19%); Memphis, Ten- 
nessee (21%); Paducah, Kentucky (4%); and unregulated areas 
(6%). Sales in the existing St. Louis marketing area are, there- 
fore, sixty-nine percent of its total sales. Ninety percent of its 
sales are Class I sales, that is, the sale of fluid milk. 


In the present case, Sunny Hill is the only regulated handler 
in Cape Girardeau County. There are no regulated handlers in 
Ste. Genevieve and Perry Counties. The Order specifically rec- 
ognizes that fact, but states that should there be other regulated 
handlers in those counties, the same provisions of the Order as 


apply to Sunny Hill would be applicable. Sunny Hill asserts that 


the Order is unlawfully discriminatory for the reason that it is 


the only handler in the marketing area that is required to pay 
an additional fifteen cents per hundredweight above the mini- 
mum price. Sunny Hill further alleges that the additional fifteen 
cents constitutes an unlawful trade barrier. Sunny Hill seeks 


relief in the form of the removal of the fifteen-cent location dif- 
ferential now required by Section 1062.52(a) and the deletion 


of Cape Girardeau as a base for zoning. 
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The statutory authority for location differentials is found in 7 
USCA 608 (c) (5) (A): 


“(5) In the case of milk and its products, orders issued 
pursuant to this section shall contain one or more of the 
following terms and conditions, and (except as provided in 
subsection (7) of this section) no others; 


“(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing 
a method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time 
when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be 
uniform as to all handlers, subject only to adjustments for 
(1) volume, market, and production differentials customarily 
applied by the handlers subject to such order, (2) the grade 
or quality of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classification there- 
of, is made, to such handlers.” 


The pertinent parts of the order in dispute are as follows: 
“$1062.52 Location Adjustments to Handlers. (a) For producer 
milk which is received at a pool plant located more than 30 air- 
line miles from the City Hall in St. Louis, Missouri, which is 
classified as Class I milk, and for other source milk for which a 
location adjustment credit is applicable, the price specified in 
§1062.51 (a) shall, except as provided in subparagraphs (1), (2), 
and (3) of this paragraph, be reduced by 16 cents per hundred- 
weight plus one cent for each 10 miles or fraction thereof that 


such distance exceeds 40 miles. 


(1) Ata pool plant located more than 30 airline miles from 
the City Hall in St. Louis but located in Madison, Monroe 
or St. Clair County or in Sugar Creek, Looking Glass, St. 
Rose, Breese or Germantown Township in Clinton County, all 


in the State of Illinois, the price specified in $1062.51 (a) 
shall be reduced 10 cents per hundredweight; and 


(2) At a pool plant located in Cape Girardeau, Perry or 
Ste. Genevieve County, Missouri, the price specified in 
§1062.51 (a) shall be increased 15 cents per hundredweight; 


and 


“(3) Ata pool plant outside the counties of Cape Girardeau, 
Perry or Ste. Genevieve and more than 30 airline miles from 
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the City Hall in Cape Girardeau but nearer to the City Hall 


in Cape Girardeau than to the City Hall in St. Louis, the 
price specified in §1062.51(a) shall be reduced one cent plus 
an additional one cent for each 10 miles or fraction there- 


of that such distance exceeds 40 miles from the City Hall 
in Cape Girardeau. 


“(b) For purposes of calculating such adjustment, transfers be- 
tween pool plants shall be assigned Class I disposition at the 
transferee plant, in excess of the sum of 95 percent of the re- 


ceipts at such plant from producers and cooperative associations 


pursuant to 1062.12(d), and the volume assigned as Class I to 


receipts from other order plants and unregulated country plants, 
such assignments to be made first to transferer plants at which 
no location adjustment credit is applicable and then in sequence 
beginning with the plant at which the least location adjustment 


would apply.” 


The pertinent parts of the final decision, reflecting the facts 
upon which it is based, on November 5, 1964, pertaining to 
location differentials is as follows: 


“9, Location differentials, (a) The St. Louis order location dif- 


ferential provisions should be modified by providing for adjust- 
ments in the Class I and uniform prices of: (1) plus 15 cents 
per hundredweight at pool plants located in Cape Girardeau, 
Perry, or Ste. Genevieve County, Missouri; and (2) minus 10 


cents per hundredweight at pool plants located more than 30 
miles from the City Hall in St. Louis but located in Madison, 


Monroe or St. Clair County or in Sugar Creek, Looking Glass, 
St. Rose, Breese or Germantown Township in Clinton County, 
all in the State of Illinois. The City of Cape Girardeau should 


also be added as a basing point. 


Under the St. Louis order Class I and uniform prices are re- 
duced 16 cents at plants in the 30-40 mile zone and an addi- 
tional cent for each mile or fraction thereof beyond 40 miles 


from the City Hall in St. Louis. 


The expansion of the marketing area recommended herein 
would regulate city plants beyond 40 miles from the City Hall 
in St. Louis. One such plant is located at Cape Girardeau, 
Missouri, approximately 120 miles south of St. Louis. Under 


the present order a location differential of minus 22 cents 
would be applicable at this plant. Several witnesses proposed 
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that the order provide for a plus differential of 26 cents at 


Cape Girardeau. The proponents argued that the plus dif- 
ferential would be necessary for price alignment with markets 
in Kentucky, Tennessee and Arkansas. 


Producer milk should be priced in relation to its location value, 


Generally, in order to obtain an adequate supply of milk, mar- 


kets south of the surplus milk production area (Minnesota and 
Wisconsin) require progressively higher prices for milk cor- 
responding to the increased cost of transporting milk from such 
alternative milk supply areas. 


Cape Girardeau is approximately 120 miles from St. Louis. It 


is located on the southern fringe of the supply areas for the 
St. Louis and Suburban St. Louis Markets. Milk produced on 
farms immediately south of Cape Girardeau (in Scott and 


Mississippi Counties) is purchased by an unregulated handler 
located in Sikeston, Missouri (31 miles south of Cape 


Girardeau). The Sikeston handler pays his producers the St. 
Louis order Class I price plus 20 cents for milk received from 
them. The Paducah, Kentucky, marketing area is directly east 


of Mississippi County. The Class I and blend prices under the 


Paducah order exceeded the St. Louis order prices by an aver- 
age of 14 cents and 30 cents, respectively, during the 12-month 
period preceding the time of the hearing. 

The handler at Cape Girardeau purchases most of his supply 


of milk from producers located in Cape Girardeau County. His 


pay price to producers has been about 15 cents per hundred- 
weight above the minimum prices received by producers in 
the county who supply regulated handlers located in St. Louis 
and in the Suburban St. Louis market. 


The Recommended Decision provided for a price at Cape 


Girardeau equal to the f.o.b. St. Louis price. However, after 
a careful review of the record in light of the exceptions to 
the recommended decision, it is concluded that a price 15 cents 


per hundredweight above the St. Louis price would be more 
appropriate for the Cape Girardeau area. Such a price at 
Cape Girardeau appears necessary to assure an adequate 


supply for plants in the area and also provide for better align- 
ment of prices between orders. 


At the present time there are no plants located in the counties 
of Perry and Ste. Genevieve. If a plant were to be located in 
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these counties, the Class I price should be the same as at Cape 


Girardeau to assure proper price alignment with markets to 
the south. 

The City of Cape Girardeau should also be added as a basing 
point for determining location differentials at plants located 


near Cape Girardeau but outside the Counties of Cape Girar- 
deau, Perry and Ste. Genevieve. At the present time no plants 


so located are expected to become subject to regulations. How- 
ever, should a plant in such a location become regulated, the 
prices applicable at such plant should be aligned with these at 


Cape Girardeau. 


In addition to the exceptions filed regarding the recommended 
price in the Cape Girardeau area, several requests were made 
to reopen the hearing to reconsider the issue. Careful consider- 


ation of the information supplied with the requests to reopen 


the hearing does not warrant such action. There is no reason 


to believe from such information that the proposed amend- 
ments provided herein would not be appropriate for adoption 
at this time. Therefore, the requests for reopening of the hear- 


ing must hereby be denied.” 


Thus, the final decision of November 5th is primarily designed 
to properly align the St. Louis marketing area and areas to the 
south and to account for the fact that before regulation Sunny 
Hill had paid producers about 15 cents per hundredweight above 


the minimum price. 


Zuber v. Allen, 402 F. 2d 660, 672-673 (C.A. D.C. 1967) de- 
fines the permissible differentials as follows: 


“But the only ‘location’ differential permitted by the Act is 
one for ‘the location at which delivery’ of the milk is made to 
the handler. Plainly, this exception was designed to recognize 


differences in transportation costs only.” * * * (p. 672.) 


«“* * * The Committee Reports in respect of the 1935 Act are 
explicit that ‘the market differential is a differential which is 
given to the producer to compensate him for delivering his 


milk to a City market instead of to a country plant.’ * * * 
(p. 673.) 

“The purpose of establishing zone differentials is to achieve 
a high degree of uniformity in prices to all handlers f.o.b. the 
market for milk which is received from producers at plants 
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located at various distances from the principal consumption 


area. To achieve this purpose, the zone differentials must 


closely reflect costs generally incurred in receiving milk at 
country plants and moving such milk to city plants.” (Foot- 
note 39, p. 673.) 


Undisputedly, it is the function of the Secretary in promulgat- 


ing marketing orders to provide for an orderly market. In so do- 
ing, he may look at all aspects and conditions of the market. And 
absolute equality is not required in order that the operation of 


the order be sustained. United States v. Mills, 315 F. 2d 828, 838 


(4th Cir. 1968) cert. denied 375 U. S. 882. But the powers of 


the Secretary are not unlimited. Blair v. Freeman, 370 F. 2d 229 
(C.A. D.C. 1966). In testing the Order here, consideration is 
given to the narrow confines of the Secretary’s power and the 


determination of the validity of the Order in view of the purport- 


ed source of authority and the underlying rationale disclosed by 
the record. 


Plaintiff sells approximately 69% of its milk in the St. Louis 
marketing area. The remaining sales are in southern markets 


and unregulated areas. Plaintiff enjoys a price advantage over 
handlers in the southern areas. In its brief, the Secretary argues 
that the disadvantage to plaintiff in the cost of milk in the St. 


Louis marketing area is offset by the advantage plaintiff re- 


ceives in its sales of milk in the southern markets. We are not 
impressed by this rationale. The Order in this case does not and 
cannot regulate sales in marketing areas governed by other 
marketing orders. If the handlers in southern markets are un- 
duly disadvantaged, the southern market orders are appropriate 
vehicles for correcting it. Each order’s function is to regulate 
sales of milk within the marketing area governed by it. Sales 
within a marketing area of milk brought in from outside the 
area can be provided for by the order governing the area where 
the sales are made. See Lehigh Valley Coop v. United States, 370 
U. S. 76 (1962); Fitchett Bros. v. Freeman, 241 F. Supp. 181 
(S.D. N.Y. 1965). 


Within the St. Louis marketing area plaintiff suffers a 15 


cent per hundredweight disadvantage in the cost of its milk. This 
location differential is based upon the location at which the de- 
livery of the milk is made to the Sunny Hill plant as required 


by the terms of Section 8c(5) (A) of the Act. But, as stated in 
Zuber, supra, at 672: “Plainly, this exception was designed to 
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recognize differences in transportation costs only.” In this con- 
nection there is no evidence in the record to support the dif- 
ferential. There is no evidence as to the transportation costs of 
producers who deliver milk to Sunny Hill’s plant or producers 
who deliver milk to other plants in the St. Louis area. And 
nothing in the Order or the final decision of November 5th in- 
dicates that the differential was in recognition of differences in 
transportation costs. The 15 cent differential cannot stand as a 
location differential. 


If the differential is to be sustained, it is as a market dif- 
ferential. The market differential is given to a producer to com- 
pensate him for the distance involved in delivering his milk. 
Zuber, supra, at 673. The defendant contends that the present 
differential can be sustained since Sunny Hill before being 
regulated customarily paid producers more than the minimum 
price. 


Prior to being regulated Sunny Hill sought to obtain 100% 
Class I usage, and bought only enough milk from its producers 
to fill its requirements for Class I usage. Sunny Hill’s producers 
had to find other outlets for their surplus milk. For that.reason, 
Sunny Hill paid its producers a premium on the milk it bought for 
Class I usage. Since becoming regulated, Sunny Hill buys all of 
its producers’ milk and there is no problem of surplus milk. 
Under the Order of producers are guaranteed a minimum price 
for their milk and are thus realizing the full value of their milk. 
The premium paid to producers did not give Sunny Hill’s pro- 
ducers an advantage over producers who sold to regulated hand- 
lers. Similarly, removing the differential under the Order does 
not place Sunny Hill’s producers at a disadvantage. Rather, there 
would then be a “uniform price” to all producers selling milk 
to regulated handlers. 


The court is aware that the Order is based in part upon the 
finding that Sunny Hill had customarily paid its producers a 
premium for milk. The evidence pertaining to the premium shows 
that it was based upon the “use” value of the milk to Sunny Hill 
—Class I usage. A premium based on the use value of milk is 
clearly not authorized by the Act. In fact, the use value is a 
basis that is prohibited by the Act. The court in Blair v. Free- 
man, supra, at 237, said: “We hold that irrespective of motive, 
the Act forbids consideration of the use to which the milk of a 
producer or class of producers is put, historically or potentially, 
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in adjusting the uniform minimum price to be paid to such 
producers.” 


Thus, while Sunny Hill producers give up the benefit of a 
premium, they obtain the benefit of a uniform or blended price 
for all of their milk which may be higher than in the absence of 
regulation. 


Sunny Hill’s producers still deliver to the same plant in Cape 
Girardeau. The Secretary was authorized to award a market 
differential to a producer “to compensate him for delivering his 
milk to a city market instead of to a country plant.” H. R. Rep. 
No. 1241, 74th Cong. Ist Sess. 10 (1935). The premium that 
had customarily been paid by Sunny Hill prior to regulation was 
not based upon the nature of the market at which the producers 
delivered their milk, but rather upon the use of the milk by 
Sunny Hill in Class I utilizations. As a matter of fact, under the 
Order, producers in Cape Girardeau county delivering milk to 
handlers located in St. Louis and suburban St. Louis are not re- 
ceiving a differential to compensate them for the added cost of 
moving the milk from more distant points to a city market. 
Rather, Sunny Hill’s producers are being compensated while 
delivering to a country plant instead of to a city market—the 
reverse of the stated object of the market differential. The dif- 
ferential cannot be sustained as a market differential. 


Handlers in the St. Louis metropolitan area sell milk in Cape 
Girardeau, Ste. Genevieve and Perry Counties. It can be as- 
sumed that the transportation costs are the same as from those 
counties to the metropolitan area, thereby equalizing costs of 
selling milk in metropolitan St. Louis and the “southern fringes” 
of the St. Louis marketing area. The November 5th decision of 
the Secretary finds that the differential “appears necessary to 
assure an adequate supply for plants in the area * * *.” While 
that fact is a proper one on which to base an order, merely stat- 
ing it does not establish it as true. There is nothing in the record 
to indicate that Sunny Hill could not obtain an adequate supply 
of milk at a price equal to that paid by other regulated handlers 
in the St. Louis marketing area, particularly if the price paid 
to the producers is the same for all regulated handlers. 


The court finds that the 15-cent differential unconstitutionally 
discriminates against the plaintiff. The fact that plaintiff is the 
only member of a potential class affected by the provision does 
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not of itself justify a finding of discrimination, although it 
should be noted that the Secretary stated that no other handlers 
were expected to become regulated. The finding of unlawful dis- 
crimination is based on the fact that there is no rational basis 
for the differential. There is no reasoned basis for separating out 
and distinguishing plaintiff from all other regulated handlers in 
the St. Louis marketing area. The location differential contained 
in St. Louis Marketing Order §1062.52(a) (2) is unauthorized 
and void. It is, therefore, unnecessary to discuss plaintiff’s con- 
tention that it constitutes an economic trade barrier prohibited 
by 7 USCA 608 (c) (5) (G). 


Plaintiff also attacked the validity of §1062.52(a) (3) of the 
Order (establishing Cape Girardeau as a base zone). This con- 
tention appears to have been abandoned by plaintiff inasmuch 


as plaintiff’s memorandum in support of its motion for summary 
judgment makes nv clear reference to that section and plaintiff 


repeatedly asks relief only in the form of the elimination of the 
15-cent differential. In any event, plaintiff has failed to show a 


justiciable interest in adjustments at pool plants outside the coun- 
ties of Cape Girardeau, Ste. Genevieve and Perry and more than 


30 miles from the City Hall in Cape Girardeau, but nearer to 
such city hall than to the City Hall in St. Louis since no plants 
are presently in existence or expected to come into existence and, 


therefore, no adjustments affecting plaintiff in any way have 
been made or are expected to be made. No facts or allegations 


are urged in support of the attack on the zone provision save 


two hypothetical situations which are not illustrative of $1062.52 


(a) (3). With respect to §1062.52(a) (3) plaintiff has failed in 
its burden of establishing invalidity. 


In enacting the 1985 amendments to the Agricultural Adjust- 


ment Act of 1933, Congress carefully attempted to delineate and 


circumscribe the Secretary’s powers in order to avoid the dele- 
gation problems noted in A. L. A. Schechter Poultry Corp. v. 
United States, 295 U. S. 495 (1935). Congressional intent is clear 


that the only authorized departures from the uniform price are 
enumerated in Section 8(c) (5) (B). Thus, a differential varying 
the uniform price cannot be upheld unless it is one of the enum- 
erated adjustments permitted under that section. In addition, the 
differential can be sustained only if the Secretary relied upon it 


as justification when the order was promulgated. In the present 
case, the differential relied on by the Secretary is a location 





—_— ~w—— = 


- ——~— 





— eer eee; ee 


~— 


FT ey” 


SE 





UNITED STATES v. SHAMROCK FOODS CO., INC. 1397 
Cite as 28 A.D. 1397 


differential or a market differential based on location, and the 
differential cannot be sustained as to either. The record and the 
final decision reflecting the facts of the record upon which it is 
based clearly show that as a “differential customarily applied by 
the handlers” it was not based on the location, transportation 
costs or nature of the market, but on the use to which milk was 
previously put by the handler, a prohibited basis for adjustment 
to the uniform price. The primary justification for the Order is 
price alignment with neighboring markets. Such a differential is 
not specifically authorized by Section 8(c) (5) (B), but the crea- 
tion of an orderly market is an objective of the Act. There is no 
rational basis for singling out plaintiff as the only handler in the 
entire marketing area to be a buffer between marketing areas 
when it is undisputed that 69% of its sales are in the St. Louis 
marketing area. In fact, aside from the physical location of plain- 
tiff’s plant on the southern fringes of the St. Louis marketing 
area, there is little to differentiate plaintiff from the other regu- 
lated handlers in the St. Louis marketing area in terms of market 
availability and suppliers. The differential is not one of the enum- 
erated adjustments permitted under 8(c)(5)(B) to vary the 
uniform price. 


Accordingly, defendant’s motion for summary judgment is 
denied and the plaintiff’s motion for summary judgment will be 
sustained. The administrative ruling by the United States Sec- 
retary of Agriculture is vacated and set aside and the matter is 
remanded to the Secretary of Agriculture for such further pro- 


ceedings as the law may require and as are consistent with this 
opinion. The clerk will prepare and enter the proper order to 
that effect. 





COURT DECISION 


UNITED STATES v. SHAMROCK FOODS COMPANY, INC. Decided 
October 27, 1969. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 


MEMORANDUM AND ORDER 


Wo. P. CopPLe, District Judge 








AGRI. MARKETING AGREEMENT ACT 
Cite as 28 A.D. 1397 


This is an action brought under Section 8c(15(A) of the Agri- 
culture Marketing Agreement Act of 19387 (7 U.S.C. §§ 601 
et seq.) to enforce the provisions of the Act and Order No. 181, 
as amended (7 C.F.R. Part 1131), promulgated by the Secretary 
of Agriculture pursuant to the Act’s provisions. The complaint 
prays that the Court issue a mandatory injunction commanding 
the defendant to pay all obligations now due and all future obliga- 
tions when due as required by the provisions of the Act and Order 
and to make available to the Market Administrator all necessary 
accounts and records required by the aforementioned provisions. 
The complaint further asks that the defendant be permanently 
enjoined from handling milk in violation of the Act and Order. 
After defendant answered, plaintiff moved for summary judg- 
ment or for a preliminary mandatory injunction. Defendant 
cross-motioned for summary judgment. Both sides have filed ex- 
tensive memoranda of fact and law setting forth their respective 
positions, and a hearing on the motions was held before this Court 
on September 22, 1969. Subsequent to hearing the arguments of 
both parties, the motions were taken under advisement. 


Order No. 131 regulates the handling of milk in the Central 
Arizona Marketing Area and defendant, which operates milk 
plants in Phoenix and Tucson, Arizona, is a handler subject to 
its provisions. Section 1131.82 of the Order requires that a 
handler pay money, in certain circumstances, to the Market Ad- 
ministrator for the Producers Settlement Fund. Since December 
18, 1968, the defendant has failed to pay in full its monthly obli- 
gation as determined by the Market Administrator. 


The controversy revolves around the Administrator’s classifica- 
tion of defendant’s product, commonly known as filled milk, as a 
Class I product. Class I carries the highest price and defendant 
has been assessed accordingly. The classification was based on 
§§ 1181.15, .41 of Order No. 181. Under those Sections, filled 
milk is a Class I product if it has been designated as a “fluid 
milk product” by the “appropriate health authority.” In Arizona, 
the appropriate authority is the Arizona State Dairy Commis- 
sioner. Thus, the classification of defendant’s product as a Class I 
product was based on the determination by the State Dairy Com- 
missioner that the product was a “fluid milk product.” 


The principal defense is that, under the Act, only the Secretary 
of Agriculture may classify milk for the purpose of price fixing 
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and that the Act does not give the Secretary authority to delegate 
this function to a state official. Furthermore, defendant contends, 
if the Act should be interpreted as giving the Secretary such 
authority, it is, in that respect, unconstitutional. Defendant also 
alleges that classification can be accomplished only after the Sec- 
retary has held a hearing and that the classification in issue was 
made without such a hearing. 

Plaintiff argues that since § 8c(15) of the Act, 7 U.S.C. § 608c 
(15), provides for administrative and then judicial review of 
any obligation imposed in connection with a marketing order of 
the Secretary, the defendant may not initially raise its conten- 
tions in the District Court by way of defense to an enforcement 
action, but must first exhaust its administrative remedies. Thus, 
plaintiff asserts that in this enforcement action brought pursuant 
to § 8c(15) (A) of the Act, 7 U.S.C. § 608a(6), the Court has 
no jurisdiction over any defense and must forthwith compel 
compliance with the Order. 

Defendant has been pursuing its administrative remedies pur- 
suant to § 8c(15) (A) of the Act, 7 U.S.C. § 608c(15) (A). The 
hearing examiner has concluded, in recommended decisions rend- 
ered on July 7, 1969, and August 7, 1969, that the Secretary of 
Agriculture has illegally delegated his authority to the State 
Dairy Commissioner. Further proceedings are pending. 

At the same time, the Secretary has promulgated a Recommend- 
ed Decision amending Order No. 131. One of the amendments 
provide that the Secretary himself will designate what is a 
“fluid milk product.” Order No. 131, as amended, will be sub- 
mitted to the producers for a vote sometime in October or Novem- 
ber, 1969. 


Pursuant to an order of this Court, dated July 3, 1969, de- 
fendant has deposited into the Registry of this Court the sum of 
$221,239.15. Defendant, fearful that it will be unable to recover 
the money, seeks to avoid having to pay this sum or any other 
sum now or hereafter due into the Producer’s Settlement Fund. 
Accordingly, the defendant urges that in the event this Court 
should find it is without jurisdiction over the defenses, it should 
grant a stay of the proceedings pending the outcome of the matter 
via the administrative channel. 


From the foregoing, it is clear that the first question this 
Court must decide is whether or not it has jurisdiction to enter- 
tain the defenses on the merits. The Court is of the opinion that 
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it is without such jurisdiction. It is well-established that in an 
enforcement proceeding, a defendant may not contest the validity 
of the marketing order or any of the legal obligations imposed 
thereunder, since the Act provides the defendant with an ad- 
ministrative procedure for the determination of those issues. 
United States v. Ruzicka, 329 U.S. 287, 67 S.Ct. 207 (1946) ; 
Panno v. United States, 203 F.2d 504 (9th Cir. 1953) ; La Verne 


Co-op. Citrus Ass’n v. United States, 1438 F.2d 415 (9th Cir. 


1944) ; American Fruit Growers v. United States, 105 F.2d 722 
(9th Cir. 1939) ; United States v. Turner Dairy Co., 166 F.2d 1 
(7th Cir.), cert. denied, 335 U.S. 818, 69 S. Ct. 29 (1948); 
United States v. Mills, 185 F. Supp. 709 (D. Md. 1960) ; United 
States v. Wood, 61 F. Supp. 175 (D. Mass. 1945) ; United States v. 


Ideal Farms, 162 F. Supp. 28 (D.N.J.), aff'd, 262 F.2d 334 (3d 


Cir. 1958); United States v. Hinman Farm Products, 156 F. 


Supp. 607 (N.D.N.Y. 1957); United States v. Hogansburg Milk 
Co., 57 F. Supp. 297 (N.D.N.Y. 1944) ; United States v. Yodkin 
Valley Dairy Co-operative, Inc., 209 F. Supp. 634 (D.N.C. 1962), 
aff'd, 315 F.2d 867 (4th Cir. 1963); United States v. Lehigh 


Valley Cooperative Farms, Inc., 294 F. Supp. 140 (E.D. Pa. 
1968); United States v. Farm Dairy Cooperative, Inc., 298 F. 
Supp. 769 (N.D. W. Va. 1969). 


Defendant, in an attempt to circumvent the above authorities, 
cites United States v. Tapor-Ideal Dairy Company, 175 F. Supp. 


678 (N.D. Ohio 1959), aff'd, 283 F.2d 869 (6th Cir. 1960), where 
the court held that it had jurisdiction to rule on the “pure legal” 


defense of accord and satisfaction. In Tapor, however, the court 
painstakenly pointed out that the defense involved did not present 
any question as to the validity or interpretation of a marketing 
order. Thus, the case is plainly inapposite to the one before this 


Court, where the precise issue is the validity vel non of the mar- 
keting order. 
Furthermore, the determination of the Tapor court that it had 


jurisdiction to entertain defenses which involved “pure legal 
questions” and did not require a special understanding of the 


milk industry, is, itself, questionable, The determination was pre- 


mised on a reading of United States v. Ruzicka, supra, as a 
primary jurisdiction case, 175 F.Supp. at 681-82, while it is ap- 
parent from a careful reading of Ruzicka and the other cases 
cited supra, that it was required that the issue sought to be raised 


first be submitted to the Secretary of Agriculture because the 
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statutory scheme contemplated the exhaustion of administrative 
remedies so long as the issue was within the competence of the 
Secretary. See Note, 108 University of Pennsylvania Law Review 
839 (1960), where the Tapor Court is severely criticized for its 


result and for its reading Ruzicka as a primary jurisdiction, 
rather than as an exhaustion of administrative remedies, case. 


Not only does the great weight of authority indicate that the 
Court is without jurisdiction to entertain the defenses; the some- 


what novel circumstances of this case suggest another reason for 
finding an absence of jurisdiction. As previously mentioned, the 
defendant has commenced administrative proceedings and its con- 
tentions have been favorably received by the hearing examiner. 


There is little reason to expect a reversal of his determination. 


Thus, pursuit of administrative remedies will probably ultimate- 


ly render judicial disposition of the issues unnecessary. Under 
such circumstances, this Court must refrain from intervening. 
The fact that the defendant has interjected a constitutional issue 
is of no matter. Public Utilities Commission of Cal. v. United 


States, 355 U.S. 534, 78 S.Ct. 446 (1958) ; Chicago Automobile 


Trade Association v. Madden, 328 F.2d 766 (7th Cir.), cert. 
denied, 377 U.S. 978, 84 S.Ct. 1885 (1964). 

Having found it is without jurisdiction over the defenses, the 
Court must next consider defendant’s request for a stay in the 


proceedings. The Court agrees with the defendant that it has the 


equitable power to order a stay in an appropriate case. E.g., 


United States v. Brown, 331 F.2d 362 (10th Cir. 1964); H. P. 
Hood & Sons v. United States, 97 F.2d 677 (1st Cir. 1938). Con- 
sidering the circumstances, this is such a case. 


If the Government was granted injunctive relief, defendant’s 


outstanding obligation would have to be paid into the Pro- 


ducer’s Settlement Fund. The money would then be distributed 
to the participating producers. Since the producers who partici- 
pate change from time to time, it is likely that some of the pro- 
ducers who presently participate will not be participating when 


the controversy is ultimately resolved. Thus, the defendant might 


be unable to recover part of its payments. At the same time, the 


reserve maintained by the Market Administrator is wholly in- 
adequate to reimburse the defendant should it prevail on the 
merits. Aithough the plaintiff argues with some justification 
that the producers, handlers, and public will be irreparably harm- 


ed if enforcement is denied, the Court, in view of the fact that 
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the defendant already has obtained a favorable administrative 
recommendation and in further view of the fact that the ultimate 
resolution of the controversy via the Secretary of Agriculture 
channel seems imminent, is of the opinion that the equities, at 


the present time, are with the defendant. 


In light of the above conclusions, 
IT IS ORDERED: 
1. That plaintiff’s motion for summary judgment or prelimi- 


nary injunction is hereby denied, 


2. That defendant’s motion for summary judgment is hereby 
denied. 

38. That the defendant continue to make available to the Market 
Administrator all necessary books and accounts required by 


Order No. 181. 


4. That the defendant pay into the Registry of this Court the 
amounts now due and payable heretofore not paid into said 
Registry. 


5. That the defendant make regular monthly payments here- 


after into the said Registry of the Court of the amounts shown 


to be due and payable under Order No. 131, on or before the 
dates such payments would ordinarily be made to the Market 
Administrator under the terms of said Order. 


6. That all amounts now paid into said Registry and all 


amounts hereafter paid into said Registry shall be held in the 
Registry pending determination of the proceedings before the 
Secretary of Agriculture or until further order of this Court. 


7. That any and all amounts presently withheld by the Market 


Administrator as recoupment to defendant’s alleged obligation 
shall be paid to the defendant within fifteen (15) days and said 
Market Administrator is hereby enjoined from withholding as 
recoupment any further sums as they become due and payable 


to the defendant. 


8. That except as provided in the foregoing order, further pro- 
ceedings in this action are hereby stayed pending determination 
of the proceedings before the Secretary of Agriculture or until 


further order of this Court. 





The Court will retain such jurisdiction of this action as may 
be required for the entering of such further orders as may be 
necessary to give full and equitable relief .to both parties. 
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In re ASA V. WILDER. CEA Docket No. 154. Decided November 
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Deceiving customers—False reports—Losses—Denial of 
trading privileges 


Respondent’s actions in selectively applying futures contracts in the account 
of a customer so that larger profits or smaller losses than actually 
existed were reported to the customer, thus deceiving the customer as to 


the actual amount of losses, are violations of the act for which all the 


contract markets shall refuse all trading privileges to the respondent 
for a period of three years. 


Earl L. Saunders for Commodity Exchange Authority. 
Respondent pro se. 


Donald F. X. Finn, New York, N.Y., for intervenor, Mrs. Bertha Hecht. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under the Commodity Exchange Act (7 
U.S.C. Chap. 1), Hearing Examiner John Curry issued a recom- 
mended decision and order on April 28, 1969. After considerable 


difficulty in getting service of a copy upon respondent, this was 
finally accomplished on October 14, 1969. A letter to Hearing 


Examiner Curry from respondent objected to the conclusions 
in the recommended decision and asked that the case be dropped. 


At the hearing upon the complaint respondent did not appear, 


no appearance was made through a representative and no evi- 
dence was introduced on his behalf. 


1403 








COMMODITY EXCHANGE ACT 
Cite as 28 A.D. 1403 


The letter to Hearing Examiner Curry lacks merit and upon 
consideration of the entire record, the hearing examiner’s recom- 
mended decision and order are adopted as the final decision and 


order herein, the order to become effective December 8, 1969. 


Copies hereof shall be served upon the parties and upon the 
contract markets under the act. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), hereinafter referred to as the 
act, instituted by a complaint and notice of hearing issued under 


section 6(b) of the act (7 U.S.C. 9) on April 8, 1968, by the 
Assistant Secretary of Agriculture. The respondent is an in- 


dividual, who at the time of the matters involved herein was the 
manager of the commodity operations of the San Francisco, 


California, office of Harris, Upham & Co., a stock and commodity 
brokerage firm. 


The principal allegations of the complaint are as follows: The 
respondent, while employed as the manager of the commodity 
operations of the San Francisco office of Harris, Upham & 
Co., personally handled the stock and commodity futures trading 
accounts of one Mrs. Bertha Hecht, a customer of that firm, and 
in so doing gained her confidence to the extent that the trading 
in such accounts was conducted on the respondent’s advice or at 
his discretion. Acting for the purpose and with the intent of con- 
cealing from Mrs. Bertha Hecht the extent of the losses sustained 
by her in trading in commodity futures, the respondent: (1) in 
14 instances during the period February 20, 1963 through July 
25, 1963, selectively closed out certain offsetting long and short 
futures transactions for her account in a manner which reflected 
larger profits or smaller losses than would have resulted had the 
oldest trades been closed out and thereby for a period of time 
concealed from Mrs. Bertha Hecht the actual amount of her 
losses; and (2) on or about March 29, 1963, prepared and deliver- 
ed a “SUMMARY OF OPERATIONS” statement to Mrs. Bertha 
Hecht purportedly showing the status of her trading accounts as 
of such date but did not show in such statement and concealed 
from Mrs. Hecht the fact that as of March 29, 1963, she had un- 
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realized losses in her commodity futures trading account of over 
$34,000. The complaint charges that, by reason of such facts, “‘the 
respondent, in connection with the disposition or execution of 


commodity futures contracts, and in regard to acts of agency per- 


formed with respect to such contracts, deceived the person on 
behalf of whom such contracts were made, in wilful violation of 
section 4b of the Commodity Exchange Act (7 U.S.C. 6b); and 
applied and closed out offsetting long and short positions in 
wilful violation of section 1.46 of the regulations issued under the 
said act (17 CFR 1.46).” 


The respondent filed an answer to the complaint. In his answer 
the respondent does not deny that the trading in the accounts of 
Mrs. Bertha Hecht was conducted on the respondent’s advice or 


at his discretion, nor that he selectively closed out the futures 
transactions in question as described in the complaint. Nor does 


the respondent deny that he prepared and delivered to Mrs. 
Bertha Hecht on or about March 29, 1963, the “SUMMARY OF 
OPERATIONS” statement described in the complaint. By way of 
explanation, however, the respondent states in his answer that: 
“any close-outs of commodity futures contracts other than the 
oldest positions were made at the verbal request of Mrs. Hecht 
to show the profits whenever possible and to ride-out her paper 
losses to the last. Whenever confronted with a paper loss she 
would comment substantially as follows: there is plenty of time 
before the contract expires, there is no need to take the loss now.” 
With respect to the “SUMMARY OF OPERATIONS” statement 
of March 29, 1963, the respondent states in his answer that this 
statement “was picked from a number of reports made to Mrs. 
Hecht, all of which were prepared on the same basis showing only 
the credit balance in her commodity account without showing 
either unrealized gains or unrealized losses.” 


The oral hearing was held in Washington, D. C. on September 
17, 1968. John J. Curry, Office of Hearing Examiners, United 
States Department of Agriculture, was assigned as referee and 
presided at the hearing. Earl L. Saunders, Office of the General 
Counsel of the Department, appeared for the complainant. The 
respondent did not appear in person at the hearing and there 
was no appearance on his behalf. No evidence was adduced on 
behalf of the respondent by deposition or otherwise. Charles E. 
Robinson, Director of the Compliance Division of the Commodity 
Exchange Authority, testified for the complainant and 26 ex- 
hibits were received in evidence on behalf of the complainant. 
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The referee granted the complainant’s motion that official notice 
be taken in this proceeding of the transcript of the trial in the 
case of Hecht v. Harris, Upham & Co., N. D. Calif., 283 F. Supp. 
417 (1968),' and certain excerpts from the testimony appearing 
in that transcript were received in evidence in this proceeding. 


At the outset of the hearing, a petition to intervene was filed 
on behalf of Mrs. Bertha Hecht. This petition was granted by 
the referee and Mrs. Bertha Hecht was represented at the hear- 
ing by Donald F. X. Finn, Attorney at Law, 63 Wall Street, New 
York City. Six exhibits were received in evidence on behalf of the 
intervenor. During the course of the hearing, counsel for the 
intervenor made an oral motion that Harris, Upham & Co., Inc.? 
be made a party respondent in this proceeding (Tr. 67, 72). The 
referee denied the motion (Tr. 72-74, 118). After the close of 
the hearing, counsel for the intervenor filed a written motion that 
Harris, Upham & Co., Inc. be made a party respondent in this 
proceeding. Complainant filed a reply to the intervenor’s motion. 
A brief was filed by the complainant after the close of the 
hearing. 


PROPOSED FINDINGS OF FACT 


1. The respondent, Asa V. Wilder, is an individual, who at all 
times material herein, was the manager of the commodity opera- 
tions of the San Francisco, California, office of Harris, Upham & 
Co., a brokerage firm dealing in securities and commodities. The 
said firm was at all times material herein a registered futures 
commission merchant under the act and entitled to membership 


privileges on the Board of Trade of the City of Chicago and 
various other contract markets (Tr. 17; Complaint, par. 1). 


2. Mrs. Bertha Hecht, a resident of San Mateo, California, is 
now 78 years of age and a retired widow, her husband having 
died on January 12, 1955. During the relevant period of this 
case, she maintained stock and commodity futures trading ac- 
counts at Harris, Upham & Co. At that time she was inexperienced 


in futures trading and had little or no knowledge in that field. 





1. Bertha Hecht, Plaintiff, v. Harris, Upham & Co., a partnership, Harris, Upham & 
Co., Inc., a corporation, Arthur R. Mejia, Asa V. Wilder, George Upham Harris, Henry 
Upham Harris, Jr., Frank L. Patty, et al., Defendants. The transcript of the trial in 
this case is cited herein as “(Court Transcript )”. 


2. At the time of the matters involved herein, Harris, Upham & Co. was a partnership. 
On or about September 1, 1965, a new corporation, Harris, Upham & Co., Inc., took over 
the business formerly conducted by the partnership of Harris, Upham & Co. (Court 
Transcript 171-172). 
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After the death of her husband, there was a progressive deteriora- 
tion of Mrs. Hecht’s mental and physical well-being and she was 
treated on a number of occasions for various nervous or mental 


disorders (Tr. 17-18, 50-52, 98-101; Comp. Ex. 19, 20, 23; Court 
Transcript 300-382, 748-811, 1798, 1806-1808, 1810-1811, 1853, 
1887, 2451, 2470-2472, 2702-2705, 2735, 2912-2913). 


3. The Board of Trade of the City of Chicago is now and was 
at all times material herein a duly designated contract market 
under the act. The transactions in soybean, wheat and rye futures 
hereinafter described were made on or subject to the rules of 
the Board of Trade of the City of Chicago and were speculative. 
Such transactions were capable of being used for hedging trans- 
actions in interstate commerce in such commodities or the 
products or by-products thereof, or for determining the price 
basis of transactions in interstate commerce in such commodities 
or the products or by-products thereof, or for delivering such 
commodities sold, shipped, or received in interstate commerce 
(Tr. 33, 101-102). 


4, At all times material herein, the respondent personally 
handled the stock and commodity futures trading accounts of 
Mrs. Bertha Hecht at Harris, Upham & Co., and in so doing 
gained her confidence to the extent that the trading in such ac- 
counts was conducted on the respondent’s advice or at his dis- 
cretion (Tr. 18, 92-98). 


5. In 14 instances during the period February 20, 1963 through 
July 25, 1963, in closing out offsetting transactions in soybean, 
wheat and rye futures for the account of Mrs. Bertha Hecht, the 
respondent selectively closed out certain transactions in a manner 
which reflected larger profits or smaller losses than would have 
resulted if the transactions had not been closed out selectively 
(Tr. 34). In the usual course of business and in conformity with 
section 1.46 of the regulations under the act (17 CFR 1.46), 
Harris, Upham & Co. prepared and delivered to Mrs. Bertha 
Hecht, in connection with the close out of each such transaction, a 
purchase and sale statement showing the financial results of 
such close out (Tr. 27-28, 46). With respect to such purchase and 
sale statements, the following table shows the date of each such 
statement, the transaction that was offset thereon against the 
previously held position, the financial results that would have been 
shown on such statement if the offsetting transaction had been 
applied to the oldest portion of the previously held position 
(Comp. Ex. 1-14; Tr. 19-34; Answer, par. 1): 
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6. On or about March 29, 1963, the respondent prepared and 
delivered a “SUMMARY OF OPERATIONS” statement to Mrs. 
Bertha Hecht purportedly showing the status of her trading ac- 
counts as of such date, but the respondent did not show in such 
statement and concealed from Mrs. Hecht the fact that as of 
March 29, 1968, she had unrealized losses in her commodity 
futures trading account of $34,306.25 (Comp. Ex. 15, 16, 21, 24; 
Tr. 34-44, 56-57; Court Transcript 76-82, 1279-1281, 1325-1326). 


7. The respondent selectively closed out the transactions, de- 
scribed in Finding of Fact 5, and prepared and delivered to Mrs, 
Bertha Hecht the “SUMMARY OF OPERATIONS” statement, 
described in Finding of Fact 6, for the purpose and with the in- 
tent of concealing from her the extent of the losses sustained by 
her in trading in commodity futures, and thereby did conceal 
from Mrs. Bertha Hecht the extent of such losses (Tr. 46-47, 
94-95, 97-98). 


PROPOSED CONCLUSIONS 


I 


During the relevant period of this case, section 4b of the act 
(7 U.S.C. 6b) declares it to be unlawful “for any member of a 
contract market, or for any correspondent, agent, or employee of 


any member, in or in connection with any order to make, or the 


making of ... any contract of sale of any commodity for future 
delivery made, or to be made... for or on behalf of any person 
... (C) wilfully to deceive or attempt to deceive such person by 
any means whatsoever in regard to any such order or contract 
or the disposition or execution of any such order or contract, or 


in regard to any act of agency performed with respect to such 
order or contract for such person.”’ 


During the relevant period of this case, section 1.46 of the 
regulations (17 CFR 1.46), insofar as pertinent, read as follows: 


Application and closing out of offsetting long and short posi- 
tions. (a) Application of purchases and sales. Any futures 
commission merchant who, on or subject to the rules of a 


contract market: 


(1) shall purchase any commodity for future delivery 
for the account of any customer (other than the ‘‘Cus- 
tomers’ Account” of another futures commission mer- 
chant) when the account of such customer at the time of 
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such purchase has a short position in the same future of 
the same commodity on the same market, or 


(2) shall sell any commodity for future delivery for 
the account of any customer (other than the “Customers’ 
Account” of another futures commission merchant) when 
the account of such customer at the time of such sale has 
a long position in the same future of the same commodity 
on the same market, shall on the same day apply such 


purchase or sale against such previously held short or 
long position, as the case may be, and shall promptly 
furnish such customer a purchase and sale statement, 
or account sale, showing the financial result of the 


transactions involved. 


(b) Customer’s instructions. In all instances wherein the 
short or long position in such customer’s account immediate- 
ly prior to such offsetting purchase or sale is greater than 


the quantity purchased or sold, the futures commission mer- 


chant shall apply such offsetting purchase or sale to such 


portion of the previously held short or long position as may 
be specified by the customer. In the absence of specific in- 
structions from the customer, the futures commission mer- 
chant shall apply such offsetting purchase or sale to the 


oldest portion of the previously held short or long position, 
as the case may be.® 


The evidence in this case proves beyond question that Mrs. 
Bertha Hecht’s comprehension of futures trading was virtually 
nil, that she relied completely on the respondent to decide what 


futures transactions were made for her account, and that her 


knowledge of the financial results of the futures trading in her 
account was limited to the information shown on the purchase 
and sale statements rendered to her by Harris, Upham & Co. 
(Tr. 46-47, 52-55, 94-95, 97-98; Comp. Ex. 22, 23, 25, 26; Court 
Transcript 173-175, 394-398, 1179-1184, 1142, 1129, 1436-1438, 
1808, 1809, 2451, 2470-2472, 2702-2705, 27385, 2788). Indeed, the 
respondent has admitted that every futures transaction that was 
made for Mrs. Hecht’s account was made on his recommendation 


or at his discretion (Comp. Ex. 22; Court Transcript 1436- 
14388). In his answer to the complaint, the respondent does not 


8. Section 4b of the act was amended on February 19, 1968, and section 1.46 of the 
regulations was amended on April 18, 1966, but the amendments are not relevant here. 
The matters involved occurred and were prohibited prior to the amendments and after 
the amendments. 
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deny the fact that the trading in Mrs. Hecht’s accounts was con- 
ducted on his advice or at his discretion. He claims, however, that 


he selectively closed out the transactions in question “at the verbal 


request of Mrs. Hecht to show profits whenever possible and to 
ride out her paper losses to the last” and that “[w]henever con- 
fronted with a paper loss she [Mrs. Hecht] would comment sub- 
stantially as follows: there is plenty of time before the contract 
expires, there is no need to take the loss now” (Answer, par. 1). 
With respect to the merit of such a claim, it is simply not credible 
that a person such as Mrs. Hecht, who lacked any knowledge in 


the field of futures trading and who relied completely on an- 
other person to decide what transactions were made for her 


account, would have decided the manner in which her trans- 


actions were offset. There was no advantage to Mrs. Hecht in 


having her transactions offset selectively and no credible motiva- 
tion can be advanced for offsetting her transactions in this 
manner except that the respondent wanted to conceal from Mrs. 


Hecht the extent of her losses. In this connection, Charles E, 


Robinson, Director of the Compliance Division of the Commodity 
Exchange Authority, testified (Tr. 44-45): 
In my opinion there is no advantage to Mrs. Hecht to have 
her trades selectively closed out. The investigation disclosed 
that she was on a calendar year tax basis. Now the only time, 


in my experience, that there has been an advantage from 


selective closing out of trades has been in connection with 
tax purposes, but the investigation disclosed no possible tax 
advantage to Mrs. Hecht in the selective closing out of trades, 
so that in my opinion there was no advantage. 


Continuing, Mr. Robinson testified that in his opinion the only 


possible reason for selectively closing out the transactions in 
question was “to conceal from her [Mrs. Hecht] for a period of 
time the extent of her losses, to put off the day of reckoning, 
and to keep her happy for a while longer” (Tr. 47). Mr. Robin- 


son made clear in his testimony the respondent’s motivation for 
keeping Mrs. Hecht “happy”. His testimony, in this respect, is 
as follows (Tr. 47-48) : 
According to information furnished the Commodity Ex- 
change Authority by Harris, Upham & Co., Mr. Wilder, 
when he was employed in May of 1957, was employed at a 
salary of $1250 a month. The letter goes on—I am reading 
from a letter of December 5, 1967 from Harris, Upham & Co. 
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to the Commodity Exchange—it says “Administration”. 
“Commissions received by the firm from transactions that 
Mr. Wilder accomplished for his customers in securities 
and commodities were substantially in excess of his salary. 
Therefore, in fairness to Mr. Wilder, in March 1961 the 
salary was increased to $1500 a month and he was paid a 
bonus of $5,000 in June of that year.” Then the letter goes 
on to state: “In March 1963 his salary was reduced to $1250 
a month. This was because he had been less active. He had 
become 65 and the volume of his business had declined 
through 1962 and 1963.” Now in this letter they state that 
his salary was reduced in March 1963 because he had become 
less active. These selective close-outs occurred during the 
period from February 20th through July 25, 1963, and this 
“Summary of Operations,” Complainant’s Exhibit 16, was 
rendered as of March 29, 1963, so it seems quite apparent 
to me that he could very well have had a motive here that 
his salary is being cut because of having less business and 
he wanted to keep Mrs. Hecht happy as long as he could be- 
cause he might lose her account. 


In his answer, the respondent stated that he selectively closed 
out the transactions in question in accordance with Mrs. Bertha 
Hecht’s instruction “‘to show profits whenever possible”. How- 
ever, the respondent did not act in accordance with such an in- 
struction. As shown in Finding of Fact 5, the offsetting sale of 
February 20, 1963, was selectively applied so as to decrease the 
apparent size of a loss, not to show a profit instead of a loss. 
Further, as shown in Finding of Fact 5, the offsetting purchase 
of March 14, 1963, was selectively applied so as to increase the 
apparent size of a profit, not to show a profit instead of a loss. 


The facts and circumstances in this record compel the con- 
clusion that as charged in the complaint, the respondent deceived 
Mrs. Bertha Hecht in wilful violation of section 4b of the act 
(7 U.S.C. 6b), and applied and closed out offsetting long and 
short positions in wilful violation of section 1.46 of the regula- 
tions (17 CFR 1.46). The respondent’s offenses were deliberate, 
serious and flagrant and cannot be too strongly condemned. They 
were contrary to the principles of honesty and fair dealing and 
violated basic provisions of the act. Section 4b of the act is a 
basic part of the measures designed for the protection of cus- 
tomers of futures commission merchants. Considering all of the 
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facts and circumstances of this case, including the recommenda- 
tion of the agency charged with administering the provisions of 
the Commodity Exchange Act, it is concluded that in order to 
effectuate the purposes of the act, the respondent should be 
denied all trading privileges on all contract markets for a period 
of three years. 


II 


As previously stated at page 4 hereof, official notice was taken 
of the transcript of the trial in the case of Bertha Hecht v. Harris, 
Upham & Co., et al., N.D. Calif., 283 F. Supp. 417 (1968). In 
that case plaintiff Bertha Hecht, a widow of 77 years of age, in- 
stituted an action against Harris, Upham & Co., Harris, Upham 
& Co., Inc., Asa V. Wilder and others to recover $1,109,000 
damages arising from the defendants’ fraudulent handling of 
her securities and commodities accounts and their breach of 
fiduciary duties. After a 27 day trial without a jury a Memoran- 
dum of Decision in favor of Bertha Hecht was rendered and a 
judgment entered thereon in the amount of $504,391.02 against 
Harris, Upham & Co., Harris, Upham & Co., Inc. and Asa V. 
Wilder. 


In the course of the administrative hearing counsel for the 
Intervenor Bertha Hecht made a motion to amend the complaint 
to include Harris, Upham & Co., et al., as parties respondent. In 
such motion and elsewhere counsel averred the record shows: (1) 
that Harris, Upham & Co. violated the Commodity Exchange Act 
by cheating and deceiving Mrs. Hecht and by failing to institute 
and maintain an adequate system of supervision of its San 
Francisco and New York offices; (2) that all P&S instructions, 
close-out instructions, and requests to determine the buying 
power in the account were wired by Mr. Wilder over Harris, 
Upham & Co.’s private wire system from San Francisco to various 
individuals in New York; (3) that close-outs were actually ef- 
fectuated in New York by someone other than Mr. Wilder; (4) 
that the New York office of Harris, Upham & Co. had the primary 
and ultimate responsibility for maintaining an adequate system 
of supervision and internal control in order to protect customers 
against fraud and to ensure against violation of Commodity Ex- 
change Act rules and regulations; (5) that even in the absence 
of actual knowledge, Harris, Upham & Co. is responsible to ex- 
ercise reasonable supervision, and it is not at all clear nor is 
there any real proof that Harris, Upham & Co. has taken any 
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corrective action which will ensure the exercise of reasonable 
supervision in the future; and (6) that officials of Harris, Up- 
ham & Co. in New York had or should have had actual knowledge 
of the selective close-out scheme and of the churning and unsuita- 
ble transactions in Mrs. Hecht’s account. 


In reply to the motion, counsel for the Complainant stated for 


the record that the Commodity Exchange Authority has taken 
corrective action to avoid a re-occurrence of the activities in- 
volved in this administrative proceeding; that the evidence does 
not reveal that any official of Harris, Upham & Co., other than 
Asa V. Wilder, had knowledge of these activities; and that in 
view of these circumstances and the lapse of time since the activi- 
ties took place, it is the view of the Commodity Exchange Author- 
ity that it is not necessary to include Harris, Upham & Co. as a 
party respondent in this administrative proceeding in order to 


effectuate the purposes of the Commodity Exchange Act (Tr. 
pp. 68, 69). 


The Referee denied the motion to join Harris, Upham & Co., 
et al., as respondents, stating that he had no authority under 
the Rules of Practice to amend the complaint which had been 


issued by an Assistant Secretary of Agriculture, but added that 


counsel in due course could file such a motion with the proper 
authority. Subsequently, counsel on September 30, 1968 filed a 
written motion with the Referee again requesting joinder of the 
aforesaid parties as respondents, and on December 16, 1968, the 


Referee certified the Motion to the Secretary for decision, as 


provided by the rules of practice governing proceedings under 
the act. On February 11, 1969, the Commodity Exchange Author- 
ity informed Counsel for Intervenor by letter that, “We submit- 
ted your motion on behalf of Mrs. Bertha Hecht to the Assistant 
Secretary with the recommendation that it be denied. In so doing, 
we restated our position as set forth at the oral hearing and in 
our answer to the Motion. On January 14, 1969, the Assistant 
Secretary concurred in our recommendation and denied the 
motion.” 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned here- 
in, any suggestions, requests, etc., inconsistent with this decision 


are denied. 
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PROPOSED ORDER 


Effective 30 days after the receipt of this Order, the said 
Asa V. Wilder is prohibited from trading on or subject to the 
rules of any contract market for a period of three (3) years, and 
all contract markets shall refuse all trading privileges to him for 
the said period of three years, such prohibition and refusal to 
apply to all trading done and positions held by the said Asa V. 
Wilder directly or indirectly whether for his own account or for 
the account of other persons. 


A copy of this decision and order shall be served upon the 
parties and upon each contract market. 
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(No. 12,815) 


STRATTON SALE BARN, INC. v. DEAN REED. P&S Docket No. 4021. 
Decided November 3, 1969. 


Petition for reconsideration—Bona fide purchaser for value 


Upon reconsideration, the Decision of June 9, 1969, holding that respondent 
purchased the livestock in good faith and for value, without notice of any 
facts which would cause him to inquire that there may be an adverse 
interest in the livestock, is affirmed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on June 9, 1969, dismissing the complaint. Complainant 
has filed a petition for reconsideration of this order, and re- 
spondent has filed an answer to the petition. 


In the initial complaint in this proceeding, filed on November 
24, 1967, it is alleged that a dealer purchased 142 head of cattle 
from complainant, for which payment was not made, and that 53 
head of such livestock were received by respondent in payment 
of a prior debt owed respondent by the dealer. In the Decision 
and Order issued on June 9, 1969, it was found that respondent 
purchased the livestock in good faith and for value, without notice 
of any facts which would cause him to inquire that there may 
be an adverse interest in the livestock. Accordingly, the com- 
plaint was dismissed. 


In its petition to reconsider, complainant argues that respon- 
dent was not a buyer for value in satisfying a pre-existing debt 
and that even under the Uniform Commercial Code he would not 
be considered a bona fide purchaser. In essence, the complainant 
asserts that the facts of this case are such that respondent had 
many warning signs that the cattle involved may not have been 
paid for by the dealer. Complainant also argues that the law 
was erroneously applied in the Decision and Order by not follow- 
ing the “‘Voidable Title Theory” of the established line of cases 
in these matters. 
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Initially, it should be noted that the Decision and Order of 
June 9, 1969, did indeed recognize that complainant only gave 
the dealer a voidable title, having received a worthless check 
for payment. See Uniform Commercial Code, Sales § 2-403(b). 
It is agreed that complainant may under the circumstances of 
this case follow the livestock or its proceeds into the hands of 
all except those of a good faith buyer for value. It is only here 
that the real dispute emerges. Complainant claims that respon- 
dent has the burden of proving his status as a buyer in good 
faith for value and that he failed to meet this burden. 


There is, however, sufficient basis in the record to find that 
respondent met the burden of showing that he did act in good 
faith and that he did give value. He gave the dealer a check for 
$164.24 representing the difference between the price of the 
livestock in issue and the amount of the debt owed respondent 
by the dealer. The remainder of the consideration was satisfaction 
of the debt. There were other head of cattle in the pens owned 
by the dealer when respondent’s agent was there to collect on 
the debt. It was only coincidental that respondent’s agent pur- 
chased some of the livestock sold to the dealer by complainant. 
The dealer involved was one that dealt in large volumes and even 
though he owed respondent money, this alone is not sufficient 
to put a person on notice that other livestock may not have been 
paid for. See In re Dee’s Inc., 311 F.2d 619 (C.A. Pa. 1962); 
Jordan v. Butler, 182 Neb. 626, 156 N.W. 2d 778 (1968); and 
Atlas Auto Rental Corp. v. Weisberg, 281 N.Y.S. 2d 400 (1967). 


We have carefully examined the record and have reviewed the 
findings and conclusions relating to complainant’s contentions. 
We conclude that no changes in such findings and conclusions 
should be made. Accordingly, the Decision and Order of June 9, 
1969, remains in effect. 


(No. 12,816) 


EDWARD J. KOENIG v. ERICSON LIVESTOCK COMMISSION Co., INC. 
P&S Docket No. 4027. Decided November 4, 1969. 


Heifer Guarantee Contract—Breach of—Damages— 
Agent of disclosed principal—Dismissal 
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Where respondent Ericson Livestock Commission Co., Inc. was agent of a 
disclosed principal, did not make itself personally responsible to the 
buyer for performance on the part of the principal, and gave complain- 
ant notice that the guarantee was between buyer and seller, respondent 
Ericson is not liable to complainant for the seller’s breach of the 
guarantee contract and the complaint as to said respondent is dismissed. 


Complainant pro se. 
Leo F. Clinch, Burwell, Nebraska, for respondent. 
Patrick J. Hurley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.). The pro- 
ceeding was instituted by a formal complaint filed on February 
26, 1968, by Edward J. Koenig, of Primrose, Nebraska, naming 
both John Deines of Orchard, Nebraska, and Ericson Livestock 
Commission Co., Inc. of Ericson, Nebraska, as respondents. Sub- 
sequently, on June 14, 1968, Edward J. Koenig withdrew his com- 
plaint against John Deines, but continued to maintain his com- 
plaint against Ericson Livestock Commission Co., Inc. 


The complaint seeks reparation of $551.46, alleging that on 
December 16, 1967, complainant purchased 42 heifers belonging 
to John Deines from respondent Ericson Livestock Commission 
Co., Inc.; that the cattle were guaranteed “open” at the sale by a 
Heifer Guarantee Contract executed by the owner, but that 26 
of the 42 proved subsequently to be with calf; that the contract 
stated that for each heifer found to be with calf, John Deines 
would refund $3.00 per hundredweight of the purchase price on 
the purchase weight; that complainant has sought recovery 
against the owner under said contract, but to no avail. 


Complainant now seeks to enforce this contract against re- 
spondent Ericson Livestock Commission Co., Inc., as the agent 
of the seller in this transaction. Complainant alleges as damages 
that the 42 heifers weighed a total of 29,730 pounds, an average 
of 707 pounds per heifer, and that he is entitled to recover $3.00 
per hundredweight on 26 of these heifers at the average weight 
of 707 pounds, resulting in a total amount of $551.46. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Administration 
of the Department and filed in this proceeding pursuant to Sec- 
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tion 202.40 of the Rules of Practice (9 CFR 202.40), were served 
upon the respondent on July 5, 1968. A copy of the investigative 
report was served on the complainant on the same date. 


Respondent filed an answer on July 25, 1968, admitting that 
on December 16, 1967, it did sell, at its regular auction sale, 42 
head of heifers owned by John Deines, Orchard, Nebraska, to 
complainant Edward J. Koenig. Respondent further admitted 
that consignor John Deines, executed a Heifer Guarantee Con- 
tract, guaranteeing that the 42 heifers were “open” and that 
respondent advertised at the sale that it had in its possession 
such a contract executed by John Deines, which would be given 
to the purchaser of said cattle. Respondent denied each and 
every other allegation in the complaint, and respondent further 
answered by affirmatively alleging that it made no independent 
representation concerning the cattle sold other than the statement 
at the sale that it had in its possession a Heifer Guarantee Con- 
tract executed by John Deines, which would be given to the 
purchaser of said cattle. Respondent requested an oral hearing. 


An oral hearing was held at Grand Island, Nebraska on No- 
vember 13, 1968. Patrick J. Hurley, Office of the General Counsel, 
United States Department of Agriculture, was presiding officer. 
Complainant represented himself and respondent was represented 
by Leo F. Clinch, Attorney, Burwell, Nebraska. Oral testimony 
was given by complainant, Edward J. Kienig, by Merle Newkirk, 
for the complainant, and by John Bartusiak, a part owner and 
president of Ericson Livestock Commission Co., Inc. for respon- 
dent. 


FINDINGS OF FACT 


1. Complainant, Edward J. Koenig, an individual whose ad- 
dress is Primrose, Nebraska, was at all times material herein a 
farmer and feeder in and around Primrose, Boone County, Ne- 
braska. 


2. Respondent, Ericson Livestock Commission Co., Inc., Eric- 
son, Nebraska, was at all times material herein a corporation, 
engaged in the business of a market agency, registered with the 
Secretary of Agriculture under the Act to buy and sell all species 
of livestock in commerce on a commission basis, and at the Eric- 
son Livestock Commission Company, a posted stockyard under 
the Act, hereinafter referred to as the stockyard. 
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8. On December 16, 1967, John Deines, a rancher from 
Orchard, Nebraska, consigned for sale 115 head of heifers to 
respondent at the stockyard. On this same date, John Deines | 
signed a Heifer Guarantee Contract guaranteeing that the heifers 
were “open” and that if any heifers were found to be with calf, 
he would refund $3.00 per hundred weight of the purchase price 
on the purchase weight to the purchaser. 


————— + -— 


4, These heifers were sold at an auction by respondent at its 


stockyard on December 16, 1967, at which sale the auctioneer 
announced that the cattle were guaranteed “open” and that he 
had in his possession a Heifer Guarantee Contract executed by 
John Deines which he would give to the purchaser. John Deines 


was paid by respondent in the amount of $17,349.98 as the net 
proceeds from the sale of his 115 heifers on December 16, 1967. 


5. Complainant purchased 42 of these heifers weighing a total 
of 29,730 pounds at a price of $22.70 per hundredweight. In ex- 
change for payment, he received a Heifer Guarantee Contract 


executed by John Deines, and a Purchase Sale Invoice from re- 
spondent. Both of these documents contained written statements 
that all guarantees were between buyer and seller/consignor. 

6. On December 29, 1967, Ross O. Mosier, D.V.M., a veterinar- 


ian in Spalding, Nebraska, pregnancy-tested these heifers and 
found 26 were with calf. Complainant made demand on John 


Deines for repayment of $8.00 per hundredweight on these 26 


heifers, to no avail. At complainant’s urging, respondent also 
requested John Deines to honor his Heifer Guarantee Contract, 
to no avail. 


7. On February 26, 1968, within 90 days of the accrual of 
cause of action, Edward J. Koenig filed his complaint, seeking 


reparation from both John Deines and Ericson Livestock Com- 
mission Co., Inc. On June 14, 1968, Edward J. Koenig withdrew 
his complaint against John Deines, but continued to maintain 
his complaint against respondent, Ericson Livestock Commission 
Co., Inc. 


—_ —_ ~~. —~ ———_—__ »- rrr 


CONCLUSIONS 


The principal issue to be resolved by this reparation proceed- 
ing is whether respondent, Ericson Livestock Commission Co., 
Inc. is liable to complainant, Edward J. Koenig, for breach of a 
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“Heifer Guarantee Contract” on cattle sold to complainant 
through respondent’s auction market. 


The evidence clearly shows that in the transaction of December 
16, 1967, Ericson Livestock Commission Co., Inc. was acting as 
agent in the sale of 115 heifers consigned to it by John Deines. 
A market agency, in selling property for another at auction, is 
the agent of the consignor/seller and his rights and liabilities 
are governed by the law of agency. Veazie v. Williams, et al., 49 
U.S. 187, 152 (1850); Shopen v. Bone, 328 F. 2d 655 (C.A. 8, 
1964) ; United States v. Sommerville, 211 F. Supp. 843 (D.C. Pa. 
1962). 

In order for an agent to avoid personal liability on a contract 
negotiated in his principal’s behalf, he must disclose not only 


that he is an agent, but also the identity of the principal, regard- 
less of whether the third person might have known that the 
agent was acting in a representative capacity. McElroy v. Long, 
170 F. 2d 345 (C.A. 5, 1948) ; Farmers & Merchants State Bank 
v. Folmer, 15 N.W. 2d 18 (Minn. 1944); Mercer v. Leihy, 102 


N.W. 972 (Mich. 1905) ; Oliver v. Eureka Springs Sales Co., 257 
S.W. 2d 367 (Ark. 1953); Barrett v. Rumeliote, 126 N.W. 2d 
322 (Ia. 1964). 

Complainant admitted in his testimony at the hearing that he 
knew respondent was acting as agent in selling the cattle for 
another. Complainant received a Purchase Sale Invoice and the 


Heifer Guarantee Contract immediately after the sale, both of 
which identified Deines as the seller of the cattle. Respondent 
asserts that it announced at the sale that the cattle were guaran- 
teed “open” by a Heifer Guarantee Contract executed by John 


Deines, which would be given to the purchaser of the cattle. There 


is no other evidence to the contrary and in the absence of such 


a denial by complainant, it must be concluded that the respondent 


disclosed both the fact of its agency and the identity of its 
principal at the time of the sale, and therefore is not liable for 


the seller’s breach of the Heifer Guarantee Contract. 


The second issue that must be decided is whether the respon- 


dent’s auctioneer made any personal representations or warran- 
ties concerning the cattle for which it may be liable to complain- 
ant, the purchaser. A market agency, through its auctioneer, by 
express agreement, may make itself personally responsible to the 


purchaser for performance on the part of its principal. It may 
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also be liable to the buyer for fraud or misrepresentations, or 
upon its personal warranty as to the quality of the goods. Pasley 
v. Ropp, 334 S.W. 2d 254 (Mo. App. 1960); Gessler v. Winton, 
145 S.W. 2d 789 (Tenn. 1940); Schroeder v. Drees, 83 N.W. 2d 


707 (Wise. 1957); Ingram v. Canal Bank & Trust Co., 127 So, 
462 (La. 1980). 


There is no evidence that respondent, through any of its em- 
ployees made any personal warranties or any fraudulent mis- 


representation to induce complainant to purchase the cattle, 
Complainant admitted that he knew that the seller, and not re- 


spondent, was guaranteeing the cattle to be “open” and that 
respondent was merely repeating the guarantee of the seller. 
Where a warranty is not made by the agent, but by the principal, 


and only repeated by the agent, the latter is not liable for the 
breach thereof. Kroenke v. Orner, et al., 21 A.D, 827 (1962). 


Where there has been no fraud, misrepresentation, negligence 
or concealment by the agent of a condition of which he was un- 
aware, the agent is not personally liable. Selle v. Walnut Grove 


Sales Pav., et al., 22 A.D, 1112 (1963). In this case, there is no 


evidence of fraud or misrepresentation or negligence, or any 


evidence that the respondent had any knowledge that the seller’s 
warranty was untrue prior to the sale. 


Where the market agency disclaims express or implied warran- 


ties and makes no warranty of its own and puts its customers 


on notice that all guarantees are between buyers and sellers, the 
market agency (agent) is not liable for breach of warranty by 
the seller. Miles City Livestock Auction Co. v. Jones, 22 A.D. 


154 (1963). Respondent not only made no express warranties, 


but disclaimed any implied warranties, The Heifer Guarantee 
Contract signed by the seller and the Purchase Sale Invoice, both 


of which were given to complainant by respondent, contained 
written statements that all guarantees were between buyer and 


seller or consignor. It must therefore be concluded that respon- 
dent made no personal representations of warranties to com- 


plainant for which it is liable. Moreover, and of prime impor- 
tance, complainant did not look to respondent for payment under 
the guarantee at the time of sale. It was initially expected that 


all damages be paid by the seller/principal, not the respondent/ 
agent. 


The evidence is also undisputed that the respondent paid the 
proceeds of the sale over to John Deines. A recovery back of 
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money paid to a disclosed principal by an innocent agent is not 
permitted where the money has been paid over by the agent to 
its principal in good faith without notice of the claim for its 


return. Hooper v. Robinson, 98 U.S. 528 (1878) : Elliott v. Swart- 


out, 85 U.S. 88 (1886); United States v. Bank of Washington, 


31 U.S. 5 (1832) ; Hirning v. Federal Reserve Bank of Minneapo- 
lis, Minn., 52 F. 2d 382 (C.A. 8, 1931); Globe Indemnity Co. v. 
Thayer County Bank, 282 N.W. 400 (Neb. 1938); and Wilson v. 
Wold, 58 Pac. 223 (Wash. 1899). 


The complainant in a reparation proceeding has the burden of 


establishing his claim by a preponderance of the evidence. 
Wheeless v. Ludwig, 23 A.D. 1232 (1964). In the present case, 
complainant did not establish that respondent, Ericson Livestock 


Commission Co., Inc., in the transaction in question, was acting 
as agent for an undisclosed principal, or that respondent made 


any personal warranty of quality or any fraudulent misrepre- 
sentations, was guilty of any negligence, or deliberately conceal- 
ed any fact which induced complainant to enter into the trans- 


action; or that he was relying on respondent for payment. It 


must therefore be concluded that complainant has failed to sus- 


tain his burden of proof, and the complaint must be dismissed as 
to respondent, Ericson Livestock Commission Co., Inc. 


ORDER 


The complaint is hereby dismissed as to respondent Ericson 
Livestock Commission Co., Inc. 


Copies hereof shall be served upon the parties. 


(No. 12,817) 


DONALD KEISER AND DEAN KEISER, d/b/a KEISER BROS. v. MORRIS 


HERTZ & SON AND JIM MADDY. P&S Docket No. 3987. De- 
cided November 5, 1969. 


Agreed adjustment—Veterinarian’s fees—Refusal to pay 


Where respondent Morris Hertz & Son, in refusing to pay the veterinarian’s 
bill, failed to effectuate an agreed adjustment and said respondent is 
liable to complainants for the amount of said bill. 
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Independent intermediary 


Where respondent Maddy acted only as an independent intermediary in the 
transaction involved, the complaint as to respondent Maddy is dismissed. 


Ray E. Licklider, Rockwell City, Iowa, for complainants. 


Respondents pro se. 
Noel Portney, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). An informal 
complaint was filed on November 17, 1967, and a formal com- 
plaint was filed on November 24, 1967. In their formal com- 
plaint, complainants seek reparation from the above-named re- 
spondents in the sum of $502.20, alleging that they ordered 
approximately 150 cattle from respondent Hertz through re- 


spondent Maddy, that the cattle were delivered in two shipments, 
that shortly after the second shipment arrived, many of the 
cattle were found to be sick. 


Complainants also alleged that they communicated a timely 
rejection of the cattle to Hertz through Maddy, and then made 
an agreement with Hertz through Maddy, for Hertz to take back 


and give credit for the sickest cattle, for complainants to pay 


Hertz for the rest of the cattle, and for Hertz to pay later for 
the veterinarian’s treatment needed for the rest of the cattle. 


An itemized veterinarian’s bill for a total of $502.20, was 
attached to the complaint, and complainants alleged that they had 
made demand on Hertz for payment of this bill, and Hertz had 
refused to pay it. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Administration, United States 


Department of Agriculture, and filed in the proceeding pursuant 
to § 202.40 of the rules of practice (9 CFR 202.40), were served 


upon respondents Jim Maddy and Morris Hertz & Son on Feb- 
ruary 9, 1968. A copy of the investigative report was served 
upon complainants the same day. 


At the time of service of the complaints and investigative re- 
port, each respondent was notified in writing that failure to file 
an answer within the specified time limit would be deemed an 
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admission of the allegations contained in the complaints, and 
that the case file would be forwarded to the Office of the Secre- 


tary for the issuance of a default order without oral hearing as 
provided in section 202.41(d) of the rules of practice (9 CFR 


202.41(d)). Respondent Maddy filed an answer on February 26, 
1968, which was served on the other parties. Respondent Hertz 


filed no answer. Inasmuch as none of the parties requested an 
oral hearing the proceeding was handled under the “shortened 


procedure” provided by the rules of practice (9 CFR 202.53, 
202.17). 


FINDINGS OF FACT 


1. Complainants Donald Keiser and Dean Keiser, partners 


doing business as Keiser Brothers, were engaged in farming and 
livestock feeding near Lytton, Iowa, at all times material herein. 


2. Respondent Morris Hertz & Son, a partnership composed of 
Morris Hertz and Fred Hertz, was, at all times material herein, 
registered under the Act with the Secretary of Agriculture as a 


dealer in cattle, operating on the St. Joseph Stockyards, South 
St. Joseph, Missouri, a posted stockyard subject to the provisions 


of the Act. 


8. Respondent Jim Maddy, an individual, was, at all times 
material herein, registered under the Act with the Secretary of 
Agriculture as a dealer in cattle, buying for slaughter purposes 
only in interstate commerce, and employed as a buyer on salary 
by John Morrell and Co. of Estherville, Iowa, a packer. 


4. Sometime in early September 1967, respondent Maddy 
visited with complainants at their farm near Lytton, Iowa, and 
made inquiry of them about some fat cattle which complainants 
had ready for market. At this time complainants inquired of 
Maddy where they might obtain some feeder calves. Maddy ad- 
vised complainants that he would contact respondent Hertz. In 
mid-September 1967, Maddy placed an order with Hertz for ap- 
proximately 150 head of feeder calves, to be sold and delivered 
by Hertz to complainants. 


5. Pursuant to such order, Hertz purchased 93 heifers, and 
later 51 heifers, in Oklahoma. The first load of 93 heifers was 
delivered to complainants at their farm in Lytton, Iowa, on 
September 19, 1967, and the second load of 51 heifers was de- 
livered to complainants at the same farm on September 23, 1967. 
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6. Approximately one day after complainants received the first 
shipment, complainants noticed that one head was “sick”. Sub- 
sequently, more cattle kept getting “sick” each day until after 
the second shipment arrived. Shortly after the second shipment 
arrived there were many “sick” head among the cattle. 


7. From September 21, 1967 to October 11, 1967, Dr. R. E. 
Ashbaugh, D.V.M., Rockwell City, Iowa, performed veterinarian 
services upon the “sick” cattle which complainants received from 
Hertz. During this period, Dr. Ashbaugh made 19 trips to com- 
plainants’ farm in connection with the treatment of these “sick” 
cattle, and treated them variously for pneumonia, scours, and foot 
rot, and posted one head which had died. The cost of Dr. Ash- 
baugh’s treatment of the “sick” cattle delivered by Hertz to com- 


plainants, was $502.20. 


8. Two days after complainants received the second shipment 
they complained to Maddy about the sick cattle. Maddy thereupon 
contacted Fred Hertz and told him of the complaint. After dis- 
cussions between Fred Hertz and Maddy, and between Fred 
Hertz and Donald Keiser, an agreement was reached for com- 
plainants to pay $16,772.85 to Hertz, for Hertz to take back two 
of the cattle, and for Hertz to pay the cost of veterinarian’s 
treatment of the sick cattle. 


9. Complainants paid the $16,772.85 to Hertz as agreed. Maddy 
went with a representative of Hertz to complainants’ farm and 


took delivery of two of the cattle which were returned to Hertz, 
also as agreed. 


10. The cost of the veterinarian’s treatment of the sick cattle 
in question, was $502.20. Hertz received a bill for this, and on 
November 10, 1967, Hertz wrote a letter to complainant’s counsel, 
refusing to pay it. 


11. The complaint was filed within 90 days of accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent Morris Hertz & Son to file an ans- 
wer, is deemed an admission of the facts alleged in the complaint 
(9 CFR 202.41(c) and (d)). Its refusal to pay the veterinarian’s 


bill constitutes a failure to effectuate an agreed adjustment, and 
thus, an unjust practice in violation of the Act. Bergman v. 


American Hereford Farms, 23 A.D. 52 (1964). 
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Complainants alleged that respondent Maddy acted as the agent 
of respondent Hertz in this transaction, and Donald Keiser stated 
in an affidavit that Maddy told him that “he received $1.00 per 
head [from Hertz] for order-buying these cattle.” Maddy denied 
in his affidavit, that he received, or expected to receive, any 
money for order-buying these 144 head of cattle from Hertz. In 
fact, the record does not support the conclusion that Maddy re- 
ceived any compensation, either from complainants or from 
Hertz. Moreover, it does not appear in the record in this case 
that Maddy acted in this transaction as an agent for either the 
seller or purchaser in the transaction. The record shows that 
Maddy only acted as an independent intermediary in this trans- 
action, performing a service to two of his sources of supply of 
fat cattle which he bought for his employer, John Morrell & Co., 
of Estherville, Iowa, in the hope that these sources would favor 
him with their business in the future. As an independent inter- 
mediary, Maddy placed complainant’s order with Hertz, acted as 
a means of communication between complainants and Hertz, and 
picked up complainant’s check and two head of “sick” cattle 
from complainants for Hertz. The record does not reveal any 
grounds on which respondent Maddy could be held liable for the 
payment of the veterinarian’s bill. 


ORDER 


The complaint is hereby dismissed as to respondent Jim 


Maddy. 


Within 30 days from the date hereof, respondent Morris Hertz 
& Son shall pay complainants Donald Keiser and Dean Keiser 
as reparation the sum of $502.20 with interest thereon at the 


rate of 6% per annum from November 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,818) 


In re MARKET AGENCIES Operating at the Salt Lake Union Stock- 
yards. P&S Docket No. 457. Decided November 6, 1969. 


Rates and charges—Proceeding vacated—§ 203.11 
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Where neither current economic conditions, the present marketing structure 
in the territory nor any other circumstances now existing require the 
continuation of this proceeding, it is vacated and dismissed in conform- 
ity with § 203.11 of the regulations. The petition requesting dismissal 
of the proceeding was filed by the only market agency presently doing 
business at the stockyards. 


Ray Stoddard for Packers and Stockyards Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). In a petition filed 
on August 25, 1969, the only respondent market agency presently 
doing business at the stockyards, requested that the rate orders 
in this proceeding be vacated and the proceeding dismissed in 
conformity with § 203.11 of the Statements of General Policy 
under the Packers and Stockyards Act (9 CFR 203.11). Notice 
of the Petition and its contents was published in the Federal 
Register on October 9, 1969 (84 F.R. 15669), and, although in- 
terested persons were afforded an opportunity to file written 
data, views, comments, or arguments with respect to the petition, 
no such documents were filed. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the territory nor any 
other circumstances now existing require the continuation of this 
proceeding. Therefore, the Administration recommended that re- 
spondent’s petition be granted and the orders now in effect in 
this proceeding be vacated and the proceeding be dismissed: 
Provided, however, That such dismissal will not preclude the 
institution of another rate proceeding warranted under the Act. 


Under the circumstances, and because the parties are agreed, 
the petition filed by respondent on August 25, 1969, is granted 
and the basic order and any other order in effect as of the effec- 
tive date of this order are hereby vacated and this proceeding is 
hereby dismissed without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
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orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal 
procedure with respect to changes in respondent’s rates and 
charges, it is in the nature of relief of restrictions. Accordingly, 
this order may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
signature. 


Copies hereof shall be served upon the parties. 


(No. 12,819) 


In re GLEN WENZL, d/b/a WENZL CATTLE COMPANY. P&S Docket 
No. 4076. Decided November 7, 1969. 


Application for termination of suspension—Denied 


Where respondent has not demonstrated solvency, his application for termi- 
nation of the suspension of his registration under the act is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING TERMINATION OF SUSPENSION 


On May 19, 1969, an order was entered in this proceeding 
under the Packers and Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.) which, among other provisions, suspended 
respondent as a registrant under the act until such time as he 


demonstrated he is no longer insolvent. 


On July 28, 1969, there was filed with the Hearing Clerk a 
financial statement constituting an application by respondent for 
ending his suspension. On October 21, 1969, complainant filed a 
recommendation to the effect that respondent is still insolvent 
because respondent has failed to list a current liability on his 
financial statement and has listed erroneously as a current asset 
margin moneys pledged as security for futures contracts. 


Nothing has been filed by respondent in reply to complainant’s 
recommendation. Accordingly, respondent has not demonstrated 
solvency and the application for lifting the suspension is dis- 
missed. 
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(No. 12,820) 





In re ST. LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided November 12, 1969. 


Rates and charges—Proceeding vacated—§ 203.11 


' 
} 


Where neither current economic conditions, the present marketing structure 
in the trade territory nor any other circumstances now existing require 
the continuation of this proceeding, it is vacated and dismissed in con- 
formity with § 203.11 of the regulations. 


~~ 


Paul Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). By a petition filed 


on September 9, 1969, the respondent requested that the rate 
orders in this proceeding be vacated and the proceeding dis- 


missed in conformity with § 203.11 of the Statements of General 
Policy under the Packers and Stockyards Act (9 CFR 203.11). 
Notice of the petition and its contents was published in the 


Federal Register on October 22, 1969 (34 F.R. 17122), and, al- 
though interested persons were afforded an opportunity to file 
written data, views, comments, or arguments with respect to the 
petition, no such documents were filed. 


TE 


The Packers and Stockyards Administration, by its attorney, 
filed an answer in which it is stated that the Administration has 
made a study with respect to respondent’s petition, and it is the 
opinion of the Administration that neither current economic con- 
ditions, the present marketing structure in the trade territory 
nor any other circumstances now existing require the continua- 
tion of this proceeding. Therefore, the Administration recom- 
mends that respondent’s petition be granted and the orders now 
in effect in this proceeding be dismissed: Provided, however, 
that such dismissal will not preclude the institution of another 
rate proceeding in the future against respondent if the Admin- 
istration deems such a proceeding warranted under the Act. 


















Since the parties are agreed and under the circumstances, the 
petition filed by respondent on September 9, 1969, is granted, 
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and the basic order and any other order in effect as of the effec- 
tive date of this order are hereby vacated and this proceeding 
is hereby dismissed, without prejudice. 


The respondent desires to have this order become effective as 
soon as possible. The Packers and Stockyards Act provides that 
orders of this nature shall not become effective in less than five 
days after their date. Since this order terminates the formal 
procedure with respect to respondent’s rates and charges, it is 
in the nature of a relief of restrictions. Accordingly, this order 
may be made effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served on the parties. 


(No. 12,821) 


In re KEOSAUQUA SALE Co., INC. P&S Docket No. 4223. Decided 
November 12, 1969. 


Market agency—Discriminatory payments—Guaranteed price in 
consignment—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from making discriminatory payments in connection with its 
market agency operations and from guaranteeing the price at which 
livestock consigned to it for sale on a commission basis will be sold. 


Susan W. Reeves for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on September 26, 1969, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 
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On October 24, 1969, the respondent filed an answer in which 
he admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing | 


and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to by respondent be issued. 





eee 


FINDINGS OF FACT 


1. (a) The Keosauqua Sale Co., Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of busi- 
ness located at Keosauqua, Iowa. 


(b) Respondent is and at all times material herein was: | 
(1) Engaged in the business of conducting and operat- 
ing the Keosauqua Sale Co., Inc. stockyard, a posted stockyard } 


under the Act. 
(2) Engaged in the business of selling livestock on a 
commission basis and buying livestock for its own account, in 
commerce ; 
) 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell, and as a deal to buy livestock in commerce. 


2. Respondent, on or about the dates and in connection with 


eleven (11) sales transactions as set forth in the complaint, made 


discriminatory monetary payments to a number of consignors. 
Such discriminatory payments were made separate from and in 
addition to the payments of the proceeds from the sale of con- 
signors’ livestock by respondent, on a commission basis at the 


stockyard. 


8. Respondent, in connection with its solicitation of consign- 
ments of livestock for sale on a commission basis at the stock- 
yard, during the months of October, November.and December 


1968, and January, March and May 1969, guaranteed to twelve 


persons whose names are set forth in the complaint, a minimum 


price at which their livestock, if consigned to respondent for sale 
on a commission basis at the stockyard, would be sold. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3, 
respondent has violated §§ 304, 307, and 312(a) of the Act (7 
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U.S.C. 205, 208, and 213(a)) and § 201.64 of the regulations 
(9 CFR 201.64). 


Inasmuch as respondent has consented to the issuance of the 


cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) making discriminatory payments of any sort in connec- 
tion with its market agency operations, in commerce; 


(2) guaranteeing the price at which livestock consigned to 
respondent for sale on a commission basis will be sold. 


This order shall become effective on the sixth day after ser- 


vice thereof upon the respondent and copies hereof shall be 
served upon the parties. 


(No. 12,822) 


In re DONALD D. PERKINS. P&S Docket No. 4216. Decided No- 
vember 13, 1969. 


Misrepresentation—False invoices—Cease and desist—Consent 


Respondent is ordered to cease and desist from issuing invoices or accounts 
of purchase showing false or incorrect weights and prices, collecting on 
the basis of weights or prices other than those agreed upon, and falsely 
representing the prices, weights or place of purchase of livestock pur- 


chased or sold for or to any person. Respondent is also ordered to keep 
records that fully disclose all transactions in his business under the act. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 


plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on September 16, 1969, charges that respondent 
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violated various provisions of the Act and regulations. In an 
answer filed on October 9, 1969, respondent admits the jurisdic- 
tional allegations in the Complaint and submits to the jurisdic- 


tion of the Secretary in the matter, neither admits nor denies 


the remaining allegations, waives oral hearing and the report of 


the Hearing Examiner and, for the purpose of this proceeding 
only, consents to the issuance of a specified order, with findings 
of fact and conclusions based upon the allegations contained in 


the Complaint as the findings of fact and conclusions of the Sec- 


retary, requiring him to cease and desist from the practices com- 


plained of in the Complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Donald D. Perkins, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at Pitkin, Louisiana. 


(b) Respondent is and at all times material herein was 
engaged in the business of buying livestock on a commission 


basis as a market agency and buying and selling livestock for 
his own account as a dealer, in commerce, within the meaning 
and subject to the provisions of the Act. 


2. Respondent, in commerce, during the month of November 


1968, pursuant to an agreement or arrangement between re- 
spondent and Burl Timms, Hammon, Oklahoma, purchased calves 
for said Timms at an agreed upon buying commission of $1.00 
per head at various posted stockyards in the State of Louisiana 


subject to the Act: Under the terms of said agreement or ar- 


rangement, respondent was to bill Timms for calves purchased 
by respondent for Timms on the basis of respondent’s purchase 
prices plus said $1.00 per head commission in payment for re- 


spondent’s buying services. 
8. Respondent, at the Coltharp’s Livestock Market, DeRidder, 


Louisiana, a posted stockyard subject to the Act, now known and 
referred to as the “DeRidder Livestock Market,” on or about 


November 19, 1968, pursuant to the agreement or arrangement 
between respondent and Burl Timms described in Finding of 
Fact 2 above, purchased 28 calves for said Timms, through S. W. 
Teer, an unregistered dealer. Said 28 calves were purchased 
singly at varying weights and prices. In accounting to Timms 


for the purchase of such calves, respondent issued and submitted 
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to him an invoice falsely and incorrectly showing arbitrarily in- 
creased weights or prices, or both weights and prices, as the pur- 
chase weights and purchase prices of 20 of the said 28 calves 


and respondent collected for said 20 calves on the basis of such 


arbitrarily increased weights and prices, in addition to collecting 
the agreed upon buying commission of $1.00 per head. 


4. (a) Respondent, in billing Burl Timms for purchases of 
calves made for him on a commission basis by respondent, pur- 


suant to the agreement or arrangement described in Finding of 


Fact 2 above, falsely and incorrectly represented to Timms that, 


in addition to the 28 calves purchased in the transaetion described 
in Finding of Fact 3 above, respondent also had purchased 94 
other calves for him at the ““DeRidder Livestock Market’’ when in 


fact most, if not all, of such other 94 calves had been purchased 
at other stockyards. 


(b) Respondent, in connection with the transaction de- 
scribed in Finding of Fact 3 above, made, or caused to be made, 
and issued to Timms the billing to Burl Timms described in sub- 


paragraph (a) above on “DeRidder Livestock Market” invoice 
forms when in fact said “DeRidder Livestock Market” had not 


made and issued such invoice, had no knowledge thereof, and had 
not consented to its issuance, and, as stated in said subparagraph 
(a) above, most of the calf-purchases had not been made at said 


stockyard. 


5. Respondent, during the month of November 1968, failed to 
keep accounts, records and memoranda which fully and correctly 
disclosed all transactions involved in his business as a market 
agency and dealer including scale tickets, a General Ledger, Cash 


Receipts and Disbursements Journal, check register, and invoices 
covering his purchases of livestock and copies of invoices cover- 
ing his sales of livestock, in commerce. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, and 
5 hereof, respondent has violated the provisions of sections 


312(a) and 401 of the Act (7 U.S.C. 218(a), 221) and section 
201.44 of the regulations (9 CFR 201.44). 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 


of in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 





1. issuing invoices, or accounts of purchase, showing false or 
incorrect weights or prices, or both weights and prices, as the 


purchase weights or purchase prices of livestock purchased by } 
respondent, in commerce; 


2. collecting for livestock purchased or sold by respondent, in 
commerce, on the basis of weights or prices other than those 
agreed upon in the purchase or sale agreement between respon- 
dent and the person for whom respondent purchases or to whom 
he sells the livestock; and 


ee er” 


3. falsely representing the price, weight, or place of purchase 
of livestock purchased or sold, in commerce, for or to any person. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and as a dealer including purchase and 
sale invoices, scale tickets, a General Ledger, Cash Receipts and 
Disbursements Journal and a Check Register. 


This order shall become effective on the sixth day after ser- 
vice thereof upon the respondent and copies hereof shall be served 
upon the parties. 


SO oe Oe ee 


(No. 12,823) 


In re DONNELLSON LIVESTOCK SALES, INC. P&S Docket No. 4224. 
Decided November 18, 1969. 


Market agency—Discriminatory payments—Guaranteed price in 
consignment—Cease and desist—Consent 





Respondent consented to the issuance of an order requiring it to cease and 

desist from making discriminatory payments in connection with its 
market agency operations and from guaranteeing the price at which 
livestock consigned to it for sale on a commission basis will be sold. 


Susan W. Reeves for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 26, 1969, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 


Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On October 17, 1969, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to be respondent be issued. 


FINDINGS OF FACT 


1. (a) Donnellson Livestock Sales, Inc., hereinafter referred 
to as the respondent is a corporation with its principal place of 
business located at Donnellson, Iowa. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Donnellson Livestock Sales, Inc. stockyard, a posted stock- 


yard under the Act. 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis and buying and selling livestock for 
its own account, in commerce; 


(3) Registered with the Secretary of Agriculture as 
a market agency to buy and sell and as a dealer to buy and sell, 
livestock in commerce. 


2. Respondent, on or about the dates and in connection with 
the four sales transactions as set forth in the complaint, made 
discriminatory monetary payments to a number of consignors. 
Such discriminatory payments were made separate from and in 
addition to the payments of the preceeds from the sale of con- 
signors’ livestock by respondent, on a commission basis at the 
stockyard. 
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3. Respondent, in connection with its solicitation of consign- 
ments of livestock for sale on a commission basis at the stock- 
yard, during the months of August, October, and December 
1968, and March 1969, guaranteed to the five persons, whose 
names are set forth in the complaint, a minimum price at which 
their livestock, if consigned to respondent for sale on a commis- 
sion basis at the stockyard, would be sold. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3, 
above, respondent has violated §§ 304, 307, and 312(a) of the 
Act (7 U.S.C. 205, 208, and 218(a)) and § 201.64 of the regula- 


tions (9 CFR 201.64). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and the complainant has 


recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) making discriminatory payments of any sort in connection 


with its market agency operations, in commerce; 


(2) guaranteeing the price at which livestock consigned to 
respondent for sale on a commission basis will be sold. 


This order shall become effective on the sixth day after ser- 
vice thereof upon the respondent and copies hereof shall be 
served upon the parties. 


(No. 12,824) 


In re ATASCOSA LIVESTOCK EXCHANGE, INC. P&S Docket No. 
4185. Decided November 14, 1969. 


Maintenance of shippers’ proceeds account—Suspension of registration— 
Consent 
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Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly and failing to maintain properly its account for ship- 
pers’ proceeds and is suspended as a registrant under the act for a 
period of 7 days. 


Samuel J. Harris for complainant. 
Steinle & Strauss, Jourdanton, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on July 11, 1969, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated certain provisions of the Act and the 


regulations thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the 


report of the Hearing Examiner, and for the purposes of this 


proceeding and for such purposes only, consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 


ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Atascosa Livestock Exchange, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Pleasanton, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Atascosa Livestock Exchange, Inc. stockyard, a posted 


stockyard under the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
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2. Respondent, during the period from August 31, 1968, 
through September 30, 1968, failed to maintain and use properly 
its custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that it failed 
to deposit in its custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of livestock at the stockyard. 


As of August 31, 1968, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $92,955.67, and a bank overdraft in the amount of 
$30,610.71. Respondent had with which to offset such checks and 
overdraft deposits in transit in the amount of $29,800.00 result- 
ing in a deficiency of $93,766.38 in funds available to pay ship- 
pers’ proceeds. 


As of September 30, 1968, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $48,859.07. Respondent had no cash on hand or in the 
account, no deposits in transit nor any other funds available to 
offset such checks. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)) and sections 
201.40, 201.41 and 201.42 of the regulations (9 CFR 201.40, 


201.41, 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate device, in connection with re- 
spondent’s operations as a market agency shall cease and desist 
from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 
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(2) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of seven (7) days. 


This order shall become effective on the 15th day after issuance 
and notice thereof upon respondent. Copies hereof shall be served 
upon the parties. 


(No. 12,825) 


In re COTULLA LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
4184. Decided November 14, 1969. 


Maintenance of shippers’ proceeds account—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly and failing to maintain properly its account for such 
proceeds and is suspended as a registrant under the act for a period of 
7 days. 


Samuel J. Harris for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on July 11, 1969, by the 


Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 

Respondent has filed an amended answer in which it admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and for the purposes of this 


proceeding and for such purposes only, consents to the issuance 
of a specified order with findings of fact and conclusions based 
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on the allegations of the complaint. Complainant has recommend- 
ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Cotulla Livestock Commission Co., Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Cotulla, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Cotulla Livestock Commission Co., Inc., stockyard, a post- 
ed stockyard under the Act, hereinafter referred to as the stock- 
yard; 

(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from October 25, 1968, 
through November 1, 1968, failed to maintain and use properly 


its custodial account for shippers’ proceeds, thereby endangering 


the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that; it 
failed to deposit in its custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of livestock at the stock- 


yard. 
As of October 25, 1968, respondent had outstanding checks 


drawn on its custodial account for shippers’ proceeds in the 
amount of $73,858.35. Respondent had with which to offset such 
checks a cash balance in the account in the amount of $22,187.36 


and deposits in transits in the amount of $10,660.80, resulting 


in a deficit balance of $41,010.19. 


As of November 1, 1968, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $138,299.46 and had, with which to offset such checks, 
a cash balance in the account in the amount of $95,143.05 and 


deposits in transits in the amount of $10,186.61, resulting in a 
deficit balance of $33,019.80. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated sections 307 


and 812(a) of the Act (7 U.S.C. 208, 218(a)) and sections 


201.40, 201.41 and 201.42 of the regulations (9 CFR 201.40, 
201.41, 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate device, in connection with re- 
spondent’s operations as a market agency shall cease and desist 
from: 


(1) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(2) Failing to maintain its custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of seven days. 


This order shall become effective on the 15th day after issuance 


and notice thereof upon respondent. Copies hereof shall be served 
upon the parties. 


(No. 12,826) 


In re Coy WoRLEY. P&S Docket No. 4164. Decided November 18, 
1969. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without the required bond. 
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Susan W. Reeves for complainant. 
Wolf and Wolff, San Antonio, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on May 27, 1969, by the Administrator, Packers and 


Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 


hereinafter referred to as the regulations, in various respects. 





On October 16, 1969, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 


to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint: Com- 
plainant has recommended that the cease and desist order con- 


sented to by respondent be issued. Complainant has also recom- 
mended that respondent not be suspended as a registrant under 


the Act, because respondent has complied with the bonding re- 
quirements of the Act and the regulations. 


FINDINGS OF FACT 





1. (a) Coy Worley, hereinafter referred to as the respondent, 
is an individual whose address is Union Stockyards, Hondo, 
Texas 78861. 


(b) Respondent at all times material herein was: 





(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 







2. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the Act was termi- 
nated on April 8, 1969. Respondent was notified by certified mail 


on or about February 19, 1969, of such termination date and was 
informed that if he continued his livestock operations after the 
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date of such termination without bond coverage, as required 
under the Act and the regulations, he would be in violation of 
§ 312(a) of the Act and §§ 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respon- 


dent has continued to buy and sell livestock in commerce without 
fling and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, 
respondent has wilfully violated § 312(a) of the Act (7 U.S.C. 
213(a)), and §§ 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and complainant has rec- 
ommended that such order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from engaging in business in 


commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
regulations. 


This order shall become effective on the sixth day after ser- 


vice thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No, 12,827) 


In re ANSEL BREEDING. P&S Docket No. 4217. Decided November 
19, 1969. 


Failure to pay when due—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased in commerce and from issuing insufficient funds 
checks in payment of such livestock, is ordered to keep adequate records 
and is suspended as a registrant under the act for a period of seven days. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 1447 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on September 16, 1969, 


by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent violated 
certain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 

Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 


the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 


order with findings of fact and conclusions based on the allega- 


tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Ansel Breeding, hereinafter referred to as the respon- 
dent, is an individual with his principal place of business located 
at Galena, Kansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
set forth below, issued checks in purported payment for livestock 
purchased in commerce which checks were returned unpaid by 


the bank upon which they were drawn because respondent did 


not have sufficient funds on deposit in the bank account upon 
which such checks were drawn. 


Date No. of Head Purchased From Amount of Check 

(1969) 
April 18 Joplin Livestock Commission Co. $ 5,185.40 
April 29 National Livestock Commission Co. 3,210.76 
May 5 ” ” 1,492.44 
April 1 Huntsville Livestock Auction 6,200.58 
May 6 ” 10,633.98 
February 8 Welty Sales Pavilion 9,446.73 
April 26 - - 1,591.62 
April 26 Seneca Community Sale 3,626.40 
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3. Respondent, in the transactions set forth in Finding of Fact 
2 above and in similar transactions at divers times during the 
period from February 8, 1969 through May 31, 1969, purchased 


livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


4, Respondent, during the period from on or about February 


8, 1969, through May 31, 1969, in connection with his dealer 
operations under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 


involved in his business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses and capital or net worth; (2) periodic 
reconciliations of his bank accounts; (3) a daily record of live- 
stock bought, sold or otherwise disposed of; (4) copies of all 
purchase and sales invoices; (5) copies of all scale tickets; (6) 
a cash receipts and disbursements journal; and (7) an inventory 
of all livestock on hand. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
herein, it is concluded that respondent has wilfully violated sec- 
tions 312(a) and 401 of the Act (7 U.S.C. 312(a), 221), and sec- 
tions 201.48 and 201.46 of the regulations (9 CFR 201.43, 
201.46). Inasmuch as respondent has consented to the issuance 
of the order set forth below, and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks in purported payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 


to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully disclose all transactions involved in his business as a dealer 
subject to the Act, including among other things: (1) a general 
ledger of accounts showing assets, liabilities, income, expenses 
and capital or net worth; (2) periodic reconciliations of bank ac- 
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counts; (3) a daily record of livestock bought, sold or otherwise 
disposed of; (4) copies of all purchase and sale invoices; (5) 
copies of all scale tickets; (6) a cash receipt and disbursements 
journal; and (7) an inventory of all livestock on hand. 


Respondent is suspended as a registrant under the Act for a 
period of (7) seven days. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 12,828) 


In re Gus Z. LANCASTER STOCK YARDS, INC. P&S Docket No. 
4183. Decided November 21, 1969. 


Shippers’ proceeds account—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds promptly, failing to maintain properly its account for shippers’ 
proceeds, failing to follow its schedule of rates and charges, permitting 
employees to purchase livestock consigned to respondent for sale on a 
commission basis and issuing untrue or incomplete accounts of sale, 
accounts of purchase and scale tickets. Respondent is also ordered to 
keep records that fully disclose all transactions in its business under 
the act. 






James S. Krzyminski for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint filed on July 9, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondent with wilful violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 
On October 8, 1969, oral hearing was opened in this matter in 
Rocky Mount, North Carolina. During the course of such oral 
hearing an amended answer was received by the Hearing Exami- 
ner, and was subsequently filed with the Hearing Clerk on 
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October 17, 1969. In said amended answer respondent admitted 
the allegations contained in the Complaint, waived oral hearing 
and the report of the Hearing Examiner, and consented to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations contained in the Complaint. 
Respondent further stated, in its amended answer, that it had 
presented to complainant two reconciliations of its “Custodial 
Account for Shippers’ Proceeds” as of August 31, 1969, and Sep- 
tember 30, 1969, showing such account to be in balance as of said 
dates. 


Complainant has verified the reconciliation of September 30, 
1969, showing respondent’s “Custodial Account for Shippers’ 
Proceeds” to be in balance as of said date, and complainant has 


recommended that the cease and desist order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Gus Z. Lancaster Stock Yards, Inc., hereinafter refer- 
red to as the respondent, is a corporation with its principal place 
of business located at Rocky Mount, North Carolina. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Gus Z. Lancaster Stock Yards, Inc. stockyard, a posted 


stockyard under the Act, hereinafter referred to as the stock- 
yard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(8) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


2. Respondent, during the period from September 30, 1968, 
through October 31, 1968, failed to maintain and use properly 
its custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, in that: 


(a) As of September 30, 1968, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $461,160.37, and had to offset such checks, cash 
in said bank account in the amount of $153,721.24, deposits in 
transit in the amount of $127,883.90, and current proceeds re- 
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ceivable in the amount of $70,009.53, resulting in a deficiency of 
$109,545.70 in funds available to pay shippers’ proceeds. 


(b) As of October 31, 1968, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $493,059.91, and had to offset such checks, cash 
in said bank account in the amount of $208,782.39, deposits in 
transit in the amount of $140,602.67, and current proceeds re- 
ceivable in the amount of $62,450.78, resulting in a deficiency of 
$81,224.07 in funds available to pay shippers’ proceeds. 


Such deficiencies were due to respondent’s failure to deposit 
in its custodial account for shippers’ proceeds, within the time 
prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock at the stockyard. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth in paragraph III of the Complaint, sold 
livestock consigned to respondent for sale on a commission basis 
and deducted from the proceeds due each consignor an “insur- 
ance” charge of 5¢ per head on hogs, 10¢ per head on cattle, and 
15¢ per head on mules. Such charge was not included in respon- 
dent’s tariff on file with the Secretary of Agriculture, containing 
the rates and charges for the stockyard services rendered by 
respondent at the stockyard. Respondent did not hold written 
orders authorizing such deductions for “insurance” executed by 
the respective consignors at the time of or immediately following 
the consignments of the livestock to respondent for sale on a 
commission basis. 


4. Respondent, on or about the dates set forth in paragraph 
IV of the Complaint, in connection with its operations as a market 
agency, permitted its auctioneer, D. D. Sanders, to purchase for 
its own account livestock which had been consigned to respondent 
for sale on a commission basis. 


5. Respondent, in connection with its operations as a market 
agency, issued accounts of sale to consignors of livestock as set 
forth in paragraph V of the Complaint, which failed to show the 
names of the purchasers of consigned livestock, copies of which 
were retained as part of respondent’s books and records. 


6. Respondent, during the period from October 1, 1968, through 
October 22, 1968, in connection with purchases and sales of con- 
signed livestock by respondent for purposes of market support, 





ld 


h 
at 
r 
it 


a 


—~ ODO ot 


~ 








GUS Z. LANCASTER STOCK YARDS, INC. 1453 
Cite as 28 A.D. 1450 


issued purchase invoices and accounts of sale, as set forth in 
paragraph VI of the Complaint, which failed to disclose that 
respondent was the actual buyer and seller of such livestock, 
copies of which were retained as part of respondent’s books and 


records. 


7. Respondent, on November 5, 12 and 29, 1968, issued to con- 
signors of livestock incomplete scale tickets which failed to set 
forth all information required by the regulations, in that such 
scale tickets did not show the dates of the weighings, the names of 


the consignors of livestock, or the name or initials of the person 
who weighed the livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213 (a) ), and section 201.42 of the regulations 


(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra. 


By reason of the facts set forth in Finding of Fact 4 herein, 


respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.57(a) of the regulations (9 CFR 
201.57 (a) ). 


By reason of the facts set forth in Findings of Fact 5 and 6 
herein, respondent has wilfully violated sections 307, 312(a) and 
401 of the Act (7 U.S.C. 208, 213 (a), 221), and section 201.43 (a) 
of the regulations (9 CFR 201.43 (a) ). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and sections 201.49 and 201.73-1 of the regulations 
(9 CFR 201.49, 201.73-1). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from (1) failing to deposit in its “Custodial Account for 
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Shippers’ Proceeds” within the time prescribed by section 
201.42(c) of the regulations (9 CFR 201.42(c)), an amount 
equal to the proceeds receivable from sales of consigned livestock; 
(2) failing to otherwise maintain its “Custodial Account for 
Shippers’ Proceeds” in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42); (8) deducting from 
the proceeds due consignors from the sale of livestock on a com- 
mission basis any amount other than the deductions for rates 
and charges set forth in the schedule of rates and charges on 
file with the Secretary of Agriculture and in effect at the time of 
each such deduction, and deductions permitted under the provi- 
sions of the Act and the regulations; (4) permitting its auc- 
tioneer, or other employees of respondent engaged in the actual 
conduct of auction sales, to purchase for any purpose for their 
own account livestock consigned to respondent for sale on a 
commission basis; (5) issuing accounts of sale to consignors of 
livestock which fail to show the true and correct names of pur- 
chasers; (6) buying and selling livestock for market support 
purposes in any name other than respondent’s own name; and 
(7) issuing to consignors of livestock scale tickets which fail to 
set forth all information required by the regulations. 


Respondent shall keep, or cause to be kept, accounts, records, 
and memoranda which fully and correctly disclose all transac- 
tions involved in its business under the Act, including, among 
other things, true and correct copies of accounts of sale and pur- 
chase invoices, and true and correct copies of scale tickets pre- 
pared in conformity with the regulations. 


This order shall become effective on the sixth day after ser- 
vice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,829) 


In re TEMPLE LIVESTOCK AUCTION, INC. P&S Docket No. 4229. 
Decided November 25, 1969. 


Bonding requirements—Cease and desist—Consent 
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Respondent is ordered to cease and desist from engaging in business under 
the act without the proper bond. 

Robert H. Graddy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on October 10, 1969, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On November 4, 1969, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented to 
by respondent be issued. Complainant has also recommended that 
respondent not be suspended under the Act, because subsequent 
to the issuance of the complaint, respondent filed a bond in com- 
pliance with the bonding requirements of the Act and the regula- 
tions. 


FINDINGS OF FACT 


1. (a) Temple Livestock Auction, Inc. hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Temple, Texas 76502. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Temple Livestock Auction, Inc., stockyard, Temple, Texas, 
a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(8) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure 
performance of its market agency obligations under the Act was 
terminated on July 25, 1969. Respondent was notified by certified 
mail on or about July 5, 1969, of such termination date and was 
informed that if it continued its livestock operations in commerce 
after July 25, 1969, without bond coverage, as required under the 
Act and the regulations, it would be in violation of section 312 
of the Act and sections 201.29 and 201.80 of the regulations 


promulgated thereunder. Respondent was further informed that 
such a violation would subject it to disciplinary action under the 


Act. Notwithstanding such notice, respondent has continued 
to engage in the business of a market agency, selling livestock in 


commerce on a commission basis, without filing and maintaining 
a reasonable bond or an equivalent thereof, as required under the 
Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated sections 307 and 312(a) of the Act 


(7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 


cease and desist order set forth below, and the complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents, and employees, di- 


rectly or through any corporate or other device, shall cease and 


desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


This order shall become effective on the sixth day after ser- 


vice thereof upon the respondent. Copies hereof shall be served 
upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,830) 
L. S. (MIKE) ULTICAN v. HUMBOLDT LIVESTOCK EXCHANGE. P&S 
Docket No. 4063. Order issued November 10, 1969. 
(No. 12,831) 


H. C. NEEL and CLAY NEEL, d/b/a NEEL LIVESTOCK COMPANY 


v. LEE PENWRIGHT and JAMES P. HAMILTON, d/b/a MOUN- 
TAIN VIEW LIVESTOCK AUCTION. P&S Docket No. 42038. 
Order issued November 12, 1969. 


(No. 12,832) 


FRANK L. WETZEL, et al. v. CEcIL McINDOO, et al. P&S Docket 
No. 3976. Order issued November 18, 1969. 


(No. 12,833) 


BILL BOWDEN v. H. S. DAVIS, et al. P&S Docket No. 3978. Order 
issued November 18, 1969. 
(No. 12,834) 


ZANE BRISCO and LAVO BRISCO, d/b/a GONZALES COMMISSION 
COMPANY v. MARSHEL RILEY et al. P&S Docket No. 3953. 
Order issued November 24, 1969. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 12,835) 
BurRL TIMMS v. DONALD PERKINS and DERIDDER LIVESTOCK 


MARKET. P&S Docket No. 4168. Order issued November 12, 
1969. 


(No. 12,836) 


EMMET HAMMEN, d/b/a FONDA LIVESTOCK SALES v. L. H. 
PETERS, d/b/a PETERS LIVESTOCK BUYERS. P&S Docket No. 
4160. Order issued November 12, 1969. 
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(No. 12,837) 


CuRT ROCCA v. ORIE LEAVELL, et al. P&S Docket No. 4112. Order ! 
issued November 18, 1969. 


REPARATION AWARDED—DEF AULT ORDER 


(No. 12,838) ‘ 
TENNESSEE PRODUCERS LIVESTOCK MARKETING ASSOCIATION, INC. 


v. BILL FuGitt. P&S Docket No, 4190, Reparation of 
$1,046.38 with 6 percent interest from March 1, 1969, award- 


ed complainant against respondent in order issued November 
4, 1969. 
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LIST OF DECISIONS REPORTED 


NOVEMBER 1969 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


C. C, BAREFOOT COMPANY, INC. v. ROBINSON & BAKER, 
Inc. PACA Docket No. 2-1468. Default ............... 

C. J. PRETTYMAN, JR., INc. v. J. K. PACKING COMPANY 
PACA Docket No. 2-1099. Acceptance—Liability 


COLORADO POTATO GROWERS EXCHANGE v. SOUTHWEST- 


ERN Pro, Co. PACA Docket No. 2-1460. Default 


COLORADO POTATO GROWERS EXCHANGE v. T. & M. Pro- 
pucE, INc. PACA Docket No. 2-1465. Default 


ELMCO VINEYARDS, INC. v. T. & M. PRODUCE, INC. 
PACA Docket No. 2-1466. Default . 


EMMANUEL CORPORATION v. RALPH BorHMER. PACA 
Docket No. 2-990. Jurisdiction — Interstate com- 


merce — Brokerage 


F. & G. PropuceE Co., INc. v. HENRY NOHA, JR. PACA 


Docket No. 2-1453. Default Suuseatees 


FRED KARAM & SON v. WESTERN TOMATO GROWERS & 
SHIPPERS, INC. PACA Docket No. 2-1316. Failure 


to deliver—Replacement purchase 


GRIFFIN & BRAND OF MCALLEN, INC. v. SOUTHWESTERN 


Pro. Co. PACA Docket No. 2-1461. Default 


HOOKER-CoRRIN SALES v. VISTA BROKERAGE Co. PACA 
Docket No. 2-1042. Dismissal—On motion of com- 
plainant 

HOOKER-CORRIN SALES v. VISTA BROKERAGE Co. PACA 
Docket No. 2-1210. Dismissal—On motion of com- 


plainant 


HOWARD HUIZINGA COMPANY v. STANLEY LABANOWSKY, 
JR. PACA Docket No. 2-1454. Default ...................... 


JONES Propuce, INC. v. Five STaR DISTRIBUTING CoM- 
PANY. PACA Docket No. 2-1422. Default 


K. J. PREISWERCK LIMITED v. HERSHEY COMPANY. 
PACA Docket No. 2-1133. Stay order 


0. P. MurpPHyY PropuUcE CoMPANY, INC. v. HIDALGO 
Propuce. PACA Docket No. 2-1384. Default 
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AGRICULTURE DECISIONS—Cont. 


Perishable Agrucultural Commodities Act, 1930—Cont. 


Peprer POTATO FARMS v. JACK FOSTER WHOLESALE 

Propuce. PACA Docket No. 2-1458. Default ...................... 1491 
Rocky PRODUCE COMPANY v. GUS PIAZZA SALES. PACA 
Docket No. 2-1459. Default .......... 


UNITED Fruit SALES CORPORATION v. FRANK’S TOMATO 
House. PACA Docket No. 2-1432. Dismissal—On 
motion of complainant . ; Ee: 


UNITED FRUIT SALES CORPORATION v. S. MARTORANA 
BANANA Co. PACA Docket No. 2-1464. Default 


W. T. ONLEY CANNING Co., INC. v. ATLANTIC MARKET- 
ING SERVICE, INC. PACA Docket No. 2-1206. Sale 
established—Acceptance by diversion .... 





(No. 12,839) 


EMMANUEL CORPORATION v. RALPH BOEHMER. PACA Docket No. 
2-990. Decided November 3, 1969. 


Shipments in interstate commerce—Shipments not in interstate commerce— 
Jurisdiction—Broker—Scope of authority—Brokerage—Failure to negotiate 
contract of sale not obligation of broker 


















In those shipments over which the Secretary has jurisdiction and where 
respondent broker fulfilled his duties as broker, said respondent is en- 


titled to brokerage and complainant owes respondent the brokerage due 


thereon. The complaint is dismissed, however, as to those transactions 
over which the Secretary does not have jurisdiction. 


Summary—Liability 


Complainant is liable to respondent for the balance due respondent after 
subtracting the total amount found due complainant by respondent from 
the total amount owed respondent by complainant. 


Leo C. Michaud, Palmer, Palmer & Burke, Dallas, Texas, for complainant. 
Respondent pro se. 
W. J. Welter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $11,918.50 in connection 
with transactions involving various lots of potatoes and onions, 
allegedly either shipped in interstate commerce or in contempla- 
tion that they would so move. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, who filed an answer thereto 
denying liability and asserting a counterclaim for complainant’s 
failure to pay respondent brokerage and to pay for a carload of 
seed potatoes allegedly sold to complainant by respondent during 


July 1967. Respondent requested an oral hearing. 


An oral hearing was held in Dallas, Texas, on January 15 and 
16, 1969, at which complainant was represented by counsel. Com- 
plainant’s president, Tom Sawyer, appeared and testified in its 
behalf. Respondent appeared and testified in his own behalf, and 
also offered the oral testimony of one other witness. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Emmanuel Corporation, is a corporation 
whose address is P. O. Box 1831, Hereford, Texas. At the time 
of the transactions involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Ralph Boehmer, whose address 
is 8508 Greenville Avenue, Dallas, Texas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. On July 18, 1967, complainant, acting through its president, 
Tom Sawyer, entered into a contract with respondent, which con- 
tract was reduced to writing and is reproduced below: 


“This contract is between Emmanuel Corporation, herein- 
after known as the party of the first part, and Ralph 
Boehmer, hereinafter known as the party of the second part. 
“Party of the first part agrees that party of the second part 
is to sell all onions and/or potatoes for party of the first 
part. 

“Party of the first part agrees that all onions and/or pota- 


toes are to be marketed in commercial channels by party of 
the second part. 
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“Party of the second part will have a field man to advise 
harvesting time. 
























“Party of the second part will receive .10¢ per package 


brokerage plus any and all secondary brokerages and com- 
missions. 


“This contract dated 18 July 1967: .. .” 





4. Complainant, during August and September 1967, and pur- 
suant to the contract set forth above, shipped 17 lots of onions 
and potatoes to various consignees, upon the instructions of re- 
spondent. Of such shipments, only 10 were shipped in inter- 


state commerce, or in contemplation of moving in interstate com- 
merce. 


5. Complainant has paid respondent no brokerage in connec- 
tion with the transactions involved herein. 





6. On or about July 22, 1967, respondent sold to complainant 
254 sacks of California white seed potatoes, size B, and 50 sacks 
of California red seed potatoes, size B, for a total of $1,064, 
f.o.b. Dallas, Texas. Complainant accepted the shipment but has 
made no payment to respondent in connection therewith. 


7. The formal complaint was filed on April 9, 1968, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant requests an award of reparation against respon- 
dent in connection with 17 shipments of potatoes and onions 
made during August and September 1967, pursuant to the con- 
tract of July 18, 1967. However, the Secretary’s jurisdiction 
under the act is limited to transactions in interstate commerce 
(7 U.S.C. 499b), and since it appears that some of the transac- 
tions involved in this proceeding may not have been interstate 
in character, this is a matter to be settled before we proceed to a 
determination of the case upon its merits. 















In reviewing the evidence presented in connection with the 
transactions set forth in the formal complaint, we conclude that 
it is insufficient to establish that six of these transactions were in 
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interstate commerce.! Not only did the produce stay entirely 
within the State of Texas until final disposition, but there ap- 
parently was no representation by respondent to complainant 
that would lead the latter to contemplate that these shipments 
would move in interstate commerce. Accordingly, we conclude 
that the Secretary, as to these six transactions, has no jurisdic- 
tion under the act. As to the transaction described in the formal 
complaint involving a truckload of potatoes (lot 509, August 24, 
1967) shipped from Hereford, Texas, to El Paso, Texas, on 
August 30, 1967, complainant’s president, Tom Sawyer, testified 
at the oral hearing that the most direct route between these two 
points would be through a part of New Mexico. While the geo- 
graphical location of Hereford and El Paso would seem to in- 
dicate that the shortest route led through New Mexico, there is 
no evidence that the haul was made along that route or that the 
potatoes ever actually moved outside the State of Texas. Accord- 
ingly, we conclude that the evidence is insufficient to establish 
that this shipment was in interstate commerce,? and that the 
Secretary therefore has no jurisdiction in connection with this 
transaction. See Friona Growers & Shippers, Inc. v. Springer 
& Co., 21 A.D. 1034. 


In connection with still another transaction set forth in the 
formal complaint, the evidence shows that complainant shipped 
a truckload of 450 sacks of potatoes (lot 524, September 10, 
1967) from Hereford to Dallas on September 10. On arrival of 
the shipment in Dallas on the following day, September 11, 1967, 
there were no buyers present to claim the tubers and they were 
placed in cold storage by respondent. Subsequently 100 sacks of 
these potatoes were sold and shipped by respondent to a buyer 
in Carlsbad, New Mexico, with the balance of the tubers remain- 
ing in storage in Texas. 


We think it is clear that under the terms of the contract of 
September 10, this sale of the potatoes by respondent to third 
parties in Dallas was not a transaction either involving or con- 
templating a shipment in interstate commerce. Accordingly, at 


1. For the sake of brevity and ease of reference, each of the transactions involved herein 
will hereinafter be identified and referred to by the identifying number and issuance date 
appearing on the respective memorandum of sale, except for that transaction described 
herein on page 15 and involving a sale of seed potatoes by respondent to complainant, with 
respect to which we have no memorandum submitted in evidence. As to the six transactions 
mentioned above, they are identified as follows: Lot 504 (August 24, 1967); lot 508 (August 
24, 1967); lot 517 (September 5, 1967); lot 528 (September 10, 1967); lot 530 (September 
14, 1967); and lot 532 (September 18, 1967). 

2. See, in this connection, section 1(3) of the act, 7 U.S.C. 499a(3). 
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this point in the case, we think it also is clear that the Secretary 
had no jurisdiction of the transaction. However, the subsequent 
sale and shipment of the 100 sacks of potatoes by respondent was 
in interstate commerce, and we consider that the Secretary has 
jurisdiction of this part of the shipment, provided it is shown 
that these actions of respondent in selling and diverting the 100 
sacks of potatoes to the buyer in Carlsbad were within respon- 
dent’s scope of authority. We think that the record sustains re- 
spondent’s authority to act as he did here, for complainant, test- 
ifying at the oral hearing, stated that he did not give respondent 
specific instructions as to what course of action to follow when 
goods were not accepted, but that it (complainant) did consider 


that respondent was obligated under the contract to find another 
buyer under these circumstances. Accordingly, we conclude that 


respondent was acting within his authority in reselling the 100 
bags of potatoes to the New Mexico buyer, and we conclude that 


we have jurisdiction to consider the issues relating to this por- 


tion of the shipment. Cf. Kenneth Gardner v. R. Patt Brokerage, 
Inc., 20 A.D. 484. 


Further in the formal complaint, it is alleged that complainant, 


on September 18, 1967, shipped 450 sacks of potatoes (lot 531, 
September 18, 1967) from Hereford, to “various” buyers in 
Dallas; that on arrival in Dallas no buyers were on hand to ac- 
cept the tubers; and that respondent subsequently, and without 
authority, diverted the shipment to Louisiana. Upon analysis, we 
find that this transaction is very similar to that presented in con- 


nection with the 100 bags of potatoes (lot 524) subsequently re- 
sold and shipped by respondent to New Mexico, and for the rea- 
sons given in our discussion in connection with the potatoes in 
lot 524, we conclude that the Secretary has jurisdiction of the 
transaction involving the potatoes in lot 531. 


Having concluded that the Secretary has no jurisdiction of the 
transactions set forth in the formal complaint and covering those 
lots of produce designated as Nos. 504, 508, 517, 523, 530, 532, 
and 509, the remaining transactions set forth in the formal com- 
plaint are for consideration on their merits. For our initial con- 
sideration, we find complainant alleging that respondent, on 
August 11, 1967, shipped from Hereford, Texas, to Howard 
Huizinga Company, Chicago, Illinois, 800 sacks of onions (lot 
500, August 11, 1967) pursuant to a sale made by respondent on 
that same day. In the memorandum of sale issued by respondent, 
no grade or quality specifications are shown, and the price is 


t- 


~ 


eee 
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indicated as “open”. The shipment was inspected at 8:45 a.m. on 
August 14 in Chicago, and showed that the larger onions in the 
shipment had an average of 11% decay, the smaller onions an 
average of 6% decay, with both lots having an average of 5% 
dry sunscald. Huizinga refused to accept the load. The evidence 
tends to show that respondent attempted to resell the onions in 
Chicago, and being unsuccessful, called complainant and recom- 
mended that the load be diverted to Benny Mandel in Cincinnati, 
Ohio. It appears that complainant was in accord with respon- 
dent’s suggestion, for the diversion to Cincinnati was thereafter 
accomplished. A Federal inspection was made of the onions in 
Cincinnati on August 18 and showed no material change in the 


condition of the onions. However, no buyers could be found in 
that city. On August 19 the shipment was diverted by respondent 


to Pittsburgh, where again attempts at resale were unsuccessful. 


Respondent notified complainant of this fact and recommended 
that the onions be abandoned to the carrier, which was done on 
August 24. 

In its complaint, complainant alleges that respondent failed to 
perform his duties in connection with this load in that he (re- 


spondent) (1) failed to insist that the shipment be accepted by 
Howard Huizinga Company and (2) that respondent failed to 
notify complainant that he was diverting the onions to another 
market. However, we find no merit in this claim by complainant, 
for while the evidence is conflicting, it does not appear that re- 
spondent failed to follow any instruction given by complainant 
in connection with the shipment. Furthermore, it appears that 
respondent’s actions were reasonable, in that they were aimed at 
a prompt disposition of the goods in order to minimize the loss 
to complainant. As to Huizinga’s failure to accept the goods at 
Chicago, this clearly was a matter to be resolved between com- 
plainant and Huizinga, with respondent, as broker, having no 
obligation to insist upon performance under the contract by 
Huizinga. 

Since we find no breach of contract by respondent in connec- 
tion with the transaction involving this shipment of onions, we 
conclude that he is entitled to brokerage for his services. How- 
ever, the parties have made an issue of the amount of such 
brokerage, with complainant contending that the provision in the 
written contract of “.10¢ per package” meant 1/10 of 1¢ per 
package, and respondent arguing that the agreed fee was 10¢ 
per package. In reviewing the testimony of record, we are of the 
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opinion that it clearly establishes that it was agreed that respon- 
dent was to receive brokerage of 10¢ per package, and it is so 
conciuded. Since there were 800 sacks involved in this transac- 


tion, it follows that respondent is entitled to brokerage of $80 
on this shipment. 


It is further alleged in the formal complaint that on August 
24, 1967, complainant, acting through respondent, sold 480 sacks 
of U.S. No. 1 Red Dakota potatoes (lot 506, August 24, 1967) to 
Dixie Brokerage Co., in Memphis, Tennessee, at $2.75 per sack, 
delivered Memphis. It is further alleged that this contract was 
orally modified, to provide for the shipping by complainant of 
800 sacks of U.S. No. 1 Red Dakotas, and 100 sacks of U.S. No. 2 
Red Dakotas. In modifying the contract, the price of the U.S. No. 
1 potatoes remained at $2.75 per sack, while the price of the U.S. 
No. 2 potatoes was set at $2.00 per sack. Complainant claims that 
this spread of 75¢ per sack is too great and is not explained simply 
by the difference in grade. Complainant contends that respondent, 
had he been more diligent, could have obtained a better price for 
the U.S. No. 2’s, and requests damages of 25¢ per sack on the 
100 sacks. Respondent’s uncontroverted testimony, however, was 
to the effect that complainant talked directly with the -buyer in 
regard to amending the contract, to provide for the shipping of 
300 sacks of No. 1 potatoes and 100 sacks of No. 2’s, in place of 
the original lot of 400 sacks of U.S. No. 1 potatoes. It thus ap- 
pears that complainant was, or should have been, aware of the 
price being offered for the No. 2’s. Furthermore, there is nothing 
in the record to indicate any objection to the sales price by com- 
plainant prior to the filing of its complaint herein. Accordingly, 
we find no breach of duty on the part of respondent, and conclude 
that complainant’s claim against respondent in connection with 
this transaction is without merit. We further conclude that re- 
spondent is entitled to brokerage of $40 for his services in con- 
nection with this shipment. 


Complainant next alleges in the formal complaint that a truck- 
load of potatoes (lot 511, August 24, 1967) was sold to four buy- 
ers in Louisiana by respondent on August 24 and shipped on 
August 31, 1967. Respondent in his memorandum of sale shows 
this as a delivered sale, with Fred C. Ebel & Co. participating as 


a secondary broker. Complainant claims, however, that the con- 
tract should have been under terms f.o.b., and that respondent 


was not authorized to hire a secondary broker without the express 
consent of complainant, which consent was not given in this 
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case. Respondent’s testimony at the hearing established, however, 
that at the time of negotiating this sale, he was present in Here- 
ford and delivered his memorandum of sale to complainant, 
which showed the terms thereof. As to complainant’s claim that 
express authorization was necessary for the hiring of a secondary 
broker, respondent takes the position that the provision in the 
written contract, that respondent was to receive his fee “plus any 
and all secondary brokerages and commissions,” was evidence of 


complainant’s prior approval for the hiring of secondary brokers 
by respondent in the exercise of reasonable judgment. 


The record shows that complainant had very little experience 
in merchandising produce and relied upon respondent to dispose 
of its (complainant’s) production in the best way possible. These 
circumstances, to our mind, lend support to respondent’s position, 
that he was to be allowed to engage a secondary broker when 
such, in his best judgment, was indicated. Further support is 
found for respondent’s position, in that there is no evidence in 
the record to show that respondent had ever proposed, and that 
complainant had vetoed, the hiring of a secondary broker. Ac- 
cordingly, we conclude that the evidence is sufficient to establish 
that respondent had prior approval from complainant to hire 
secondary brokers in those instances when his (respondent’s) 
best judgment indicated that such were needed. We further con- 
clude that since this is an issue raised in connection with several 
other transactions involved herein, that this ruling shall be ap- 
plicable in each of those instances wherein it is raised. We con- 
clude that complainant has failed to sustain its complaint against 
respondent in connection with the transaction involved herein, 


and that respondent is entitled to brokerage of $47.50 for his 
services in this transaction. 


Complainant, in its formal complaint, next describes a trans- 
action involving the shipment of a load of 450 sacks of potatoes 


(lot 510, August 24, 1967) by complainant on August 29, 1969, 


from Hereford, Texas, to J. Segari & Co. in New Orleans, Louisi- 
ana. Complainant claims damages against respondent in the 
amount of $40 in connection with this transaction, on the ground 
that this was the charge incurred by respondent in the hiring of 
a secondary broker to help negotiate the contract with Segari. 
Since we have already concluded that respondent had complain- 


ant’s prior approval in the hiring of secondary brokers, this 
disposes of complainant’s claim against respondent in connection 














1468 PERISHABLE AGRI, COMMODITIES ACT, 1930 


Cite as 28 A.D. 1460 


with this transaction. On this sale respondent is entitled to 
brokerage of $45.00. 


Complainant, in its formal complaint, next seeks to recover 
reparation from respondent in connection with a truckload of 
440 sacks of potatoes (lot 520, September 9, 1967) shipped from 


Hereford, Texas, by respondent, to J. Segari & Co. in New Orleans 
on September 7, 1967. In the memorandum issued by respondent, 
the terms of sale to Segari are shown as 390 sacks of U.S. No. 1 


potatoes at $3 per sack, delivered New Orleans, and 50 sacks of 
U.S. No. 2 potatoes to be handled by Segari for complainant’s 


account. The memorandum also shows Fred C. Ebel & Co. as 
secondary broker. Complainant claims that the price should have 
been on f.o.b. terms rather than delivered. Complainant apparent- 


ly is claiming also that respondent is guilty of misrepresentation, 


in that respondent allegedly held himself out as the owner of the 


produce, both to Ebel and to Segari. Complainant seeks, as 
damages, the f.o.b. price of the potatoes, $940, as well as freight 
of $440, or total damages of $1,380. 


At the oral hearing held in connection with this case, respon- 
dent testified that he expressly told complainant’s Sawyer, at 


the time he gave him (Sawyer) the order for this load on Sep- 
tember 7, that the sale was on a delivered basis. Complainant’s 
Sawyer, however, in his testimony, said that he understood “at 


this stage, everything was to have been f.o.b. Hereford.” It is 


not clear what period of time Sawyer is referring to when he 
said “at this stage,” nor does he show that respondent had any 
understanding that their agreement was to be altered or affected 
by “stages” in time or the progress of circumstances. Since ad- 


mittedly other, and prior, transactions had been negotiated by 


respondent on a delivered basis (see the discussion in connection 


with lots 500 and 506, for example), we are inclined to accept 
the testimony of respondent in the matter, particularly since it 
is supported by the contents of his memorandum. (In partial 


support of this conclusion, we note that the transaction was not 


questioned for this or any other reason at the time that complain- 


ant’s attorney wrote to counsel for respondent, under date of 
November 21, 1967, and summarized a number of claims that 
complainant was asserting against respondent at that time.) Ac- 


cordingly, we conclude that the sale was on a delivered basis to 


Segari, and that the terms of the sale were not misrepresented 


to complainant by respondent. Furthermore, we find no convinc- 
ing evidence in the record upon which to base a conclusion that 
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respondent ever represented himself as owner of the tubers, either 
to Segari or Ebel, or that he violated his duty as broker in any 
other fashion. 


The delivered price of the 390 sacks of potatoes, at $3 per sack, 
is $1,170. Segari paid freight charges of $440, leaving a net due 
complainant on the 390 sacks of potatoes of $730. Segari realized 
a net return of $77.50 on the 50 sacks of U.S. No. 2 grade pota- 
toes, or a total of $807.50 due complainant. Segari thereafter 
issued its check in this amount to complainant, but made it pay- 
able both to complainant and respondent. The check is now in 
the possession of complainant. 

Having concluded that respondent is not in violation of the act 
in connection with this transaction, we also conclude that he is 


entitled to brokerage of $44 for services rendered. As to the check 


for $807.50 issued by Segari, we have already stated that com- 
plainant is entitled to this sum. However, since the check is made 
out to respondent as well as complainant, respondent’s endorse- 


ment will be necessary to its cashing. If it happens that respon- 


dent, who has no claim to the check, refuses to accommodate 


complainant by furnishing an endorsement, then of course the 
check cannot be cashed and complainant’s recourse would then 
be against Segari as the maker of the check on the ground that 


Segari had failed to make payment for goods received, inasmuch 
as the check tendered as payment therefor was not in a proper 
form to be negotiated by and through the single party entitled to 
the proceeds thereof. 

We next turn our attention to that transaction set forth in the 


formal complaint involving the potatoes in lot 524. We have 


already referred to this transaction and concluded that our juris- 


diction was limited to the 100 sacks of potatoes from that lot 
which were diverted by respondent from Dallas to Carlsbad, New 
Mexico. Complainant, among other things, alleges in the formal 


complaint, and also offered the testimony of its president, Tom 


Sawyer, at the oral hearing, to the effect that respondent repre- 


sented that he had “various” buyers for the potatoes in Dallas, 
whereas in fact he had none. In further support of its position 
complainant, at the oral hearing, offered in evidence the memo- 


randum of sale prepared by respondent in connection with this 


transaction, showing a sale to “various” buyers in Dallas. Re- 


spondent alleges in his answer, however, that the load was ship- 
ped “open” to him at Dallas; that at the time the shipment was 
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proposed he (respondent) advised complainant against it, on the 
ground that the potatoes would have to be put into cold storage; 
but that complainant ignored this advice and made the shipment 
anyway. Respondent testified at the oral hearing that at the time 
this shipment was made, he had no sale for these potatoes, but 


that he had talked with several buyers about a possible sale. 
Respondent further testified that the potatoes were in poor con- 
dition on arrival in Dallas. 


The pleadings and the testimony are conflicting with respect to 
the circumstances under which these potatoes were shipped to 
respondent. However, we think the evidence is sufficient to es- 
tablish that respondent represented to complainant, and that com- 


plainant believed, that respondent had a sale of these potatoes, 
While complainant’s Sawyer testified that respondent quoted no 


price to him, and while the contract price was shown as “open” 
on the memorandum, the absence of such provision would not 


have prevented a contract from coming into being. See section 
2-305, Uniform Commercial Code. Complainant contends that it 


is due, as damages from respondent, the market value of the 
potatoes at Dallas on September 11, 1967, of $3.25 per sack for 


U.S. No. 1 red potatoes, and $2.75 per sack for U.S.-No. 2 red 
potatoes, as reflected by the Federal Market News Service report 
for Dallas on that date. It is respondent’s claim that these are 
the amounts that properly and reasonably would have resulted 
from the contract purportedly made by respondent, but for his 


(respondent’s) breach. 





We agree, but as we have said, we have jurisdiction only of the 
100 sacks of potatoes, consisting of 41 sacks, U.S. No. 1 grade, 


and 59 sacks, U.S: No. 2 grade, which went to New Mexico. At 
the price of $3.25 per sack, the market value at Dallas on Sep- 
tember 11 of the 41 sacks of U.S. No: 1 potatoes was $133.25. 
The market value of the 59 sacks of U.S. No. 2 potatoes at that 
time and place, computed at $2.75 per sack, was $162.25. The 
total value of the 100 sacks was $295.50. The sale by respondent 
to the New Mexico buyer was for a total of $270.50, the proceeds 
of which were remitted to respondent, but which he in turn did 
not pay to complainant. We conclude, therefore, that respondent’s 
actions in representing to complainant that a sale had been made 


of the subject potatoes on September 10, 1967, when in fact 
this had not been done, is in violation of section 2 of the act, for 


which complainant is entitled to damages of $295.50. In addition 
respondent, having failed to perform his function as broker in 
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the initial sale, is not entitled to brokerage in connection with 
this transaction. 


In the formal complaint, complainant sets forth the details of 
a transaction, negotiated by respondent on September 11, which 
resulted in the shipment of 900 sacks of yellow onions, U.S. No. 
2 grade, to Howard Huizinga Company in Chicago, Illinois, on 
September 12 at the “‘best price available.” The onions (lot 526, 
September 11, 1967), contained in car SFRD 12145, arrived in 


Chicago on September 15, where they were federally inspected at 
9 a.m. on that date. The results of that inspection showed that 
the onions in the larger size lot were damaged by dry sunscald 
to an average of 12%, with damage from decay averaging 30%. 
In the smaller size onions, sunscald damage averaged 9% and 
damage from decay averaged 40%. Subsequently the consignee 
refused to accept the shipment under the terms of the contract 
of sale. The shipment eventually was sold by Huizinga for $560. 
After deducting freight charges, inspection fee, and selling 
charges, Huizinga remitted $36.85 to complainant. 


Without going into the myriad charges of misconduct laid at 
respondent’s door by complainant, suffice it to say that respon- 


dent clearly succeeded in negotiating a contract between com- 
plainant and Huizinga for the purchase and sale of the onions 
involved herein. This, basically, was the extent of his responsi- 
bility in the matter. When the onions were later rejected by 
Huizinga in Chicago due to their poor condition, such rejection 
was not due to any fault or misconduct on the part of respondent. 
Since all of respondent’s later efforts, following Huizinga’s re- 
jection, were apparently made in an honest attempt to reduce 
complainant’s losses, we conclude that complainant has failed to 
show any breach of duty on the part of respondent in connection 
with this transaction. Respondent is therefore entitled to his 
brokerage of $90 from complainant for his services rendered in 


connection with this shipment. 


Complainant, in the formal complaint, next alleges that on 
September 11, 1967, 480 sacks of U.S. No. 1 grade potatoes (lot 


527, September 11, 1967) were shipped by complainant from 
Hereford, Texas, to Howard Huizinga Company in Chicago, in 
car SFRD 9994. According to complainant, and as reflected by 
the memorandum issued by respondent, Huizinga was the pur- 


chaser of the potatoes. The agreed price of the potatoes was set 
forth in the memorandum as “best price available at time of ar- 
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rival.” Respondent reported the best offer received on this ship- 
ment was $3.35, delivered in Chicago on September 14, or the day 
the car arrived in Chicago. However, respondent in his testimony 
at the oral hearing took the position that this was the amount 
that Huizinga thought he could get for complainant on a resale 
of the potatoes in Chicago, and that this was not an offer of pur- 
chase. Respondent’s evidence was to the effect that “Mr. Hui- 
zinga discovered that he couldn’t sell it for $3.35 delivered in 
Chicago, and therefore he sold it to Pittsburgh for $3.65.” Hui- 
zinga realized total proceeds of $1,752 from the sale of the pota- 
toes in Pittsburgh, and after deducting freight charges of $648 
and selling charges of $48, remitted $1,056 to complainant. 


We think it is clear that respondent represented to complain- 
ant, and that complainant believed, that a sale of the subject 
potatoes had been made to Huizinga at a price of $3.35 per sack, 
or a total of $1,608 for the shipment, delivered Chicago. Subtract- 
ing freight charges of $484.80 from this sum leaves $1,123.20, 
which is the sum which would have been due complainant had 
respondent negotiated the contract with Huizinga as represented. 
Complainant has received payment of $1,056 from Huizinga, 
leaving a difference of $67.20, which sum represents complain- 
ant’s damages sustained as a result of respondent’s failure to 
negotiate the contract of sale with Huizinga, as represented by 
respondent. Complainant has restricted its claim for damages to 
$19.20 in connection with this transaction, however, so that our 
award of damages likewise should be limited to this amount. In 
view of this failure to perform properly his duties as broker in 
this transaction, it is our conclusion that respondent is not en- 
titled to brokerage in connection with his activities in this trans- 
action. 


Complainant next alleges that respondent, on September 11, 
1967, made a sale, on complainant’s behalf and in concert with 
a secondary broker, Fred C. Ebel & Co., of potatoes and onions 
(lot 528, September 12, 1967) to two buyers in Louisiana. J. 
Segari & Co., of New Orleans, purchased 215 100-pound sacks of 
potatoes at agreed prices totaling $886.25, and 310 50-pound 
sacks of onions, U.S. No. 1 grade, at agreed prices totaling 
$777.50, or a total contract price of $1,663.75 for both the pota- 
toes and onions. Burger King, of Ponchatoula, Louisiana, pur- 
chased 100 50-pound sacks of onions, U.S. No. 2 grade, at a total 
price of $2.15, delivered Ponchatoula. The potatoes and onions 
sold to Segari, and the onions sold to Burger King, were placed 
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on the same truck and were billed out of Hereford on September 
12. On arrival of the shipment at Ponchatoula, Burger King re- 
fused to accept the 100 sacks of onions which it purchased, on 
the ground that freight had not been paid. On arrival of the ship- 
ment at New Orleans on or about September 15, Segari accepted 
the 315 sacks of potatoes, but rejected the 310 sacks of onions, 
after a Federal inspection made in New Orleans on September 
15 showed that the 210 sacks of jumbo yellow onions in the load 
had an average of 12% decay and the 100 sacks of medium onions 
contained an average of 10% decay. Segari admitted owing com- 
plainant $886.25 for the potatoes, less freight paid of $215, or 
$671.25. A check in this amount was drawn by Segari, payable 
jointly to the parties herein. As to the onions rejected by Burger 
King and Segari, they were sold by Ebel, upon respondent’s 
authorization, to Gus B. Monteleone, of New Orleans, for $300. 


In complainant’s claim against respondent as to this transac- 
tion, complainant charges that respondent knew that Burger 
King would not accept shipments on which freight had not been 
paid. Respondent admits that this is true, but testified that he had 
arranged with Ebel to take care of the freight. This statement 
by respondent receives support from his memorandum of sale, 
wherein it is noted, as to this transaction: “Invoice Fred C. Ebel 
& Co. — 510 So. Peters Street, New Orleans, La. 70130.” Just 
why Ebel did not perform in this respect is not clearly shown in 
the record, but it does not appear due to any cause attributable 
to respondent. The record does show that Ebel remitted to com- 
plainant the proceeds obtained from Monteleone and from a trans- 
action involving 450 sacks of potatoes (lot 531, September 18, 
1967) of the formal complaint, after first deducting brokerages 
claimed against respondent. The net thus remitted to complain- 
ant by Ebel, in a check made payable jointly to the parties, 
amounted to $229.50.8 


The status of Ebel’s check, as well as the check made payable 
jointly to the parties for $671.25 drawn by Segari in connection 
with this transaction, is the same as the check drawn in favor 
of both parties and discussed in connection with the potatoes 
previously identified as lot 520. Accordingly, the conclusion 
reached in prior discussion as to the joint-payee check involved 





8. This latter transaction involving the potatoes in lot 531 is also a part of the formal 
complaint. While it is discussed subsequently herein, it is mentioned here also, since it deals 
in part with the check of $229.50 to which we refer (above). 
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in that transaction is adopted and is held to be applicable to the 
two joint-payee checks involved herein. 


As to respondent, we are unable to find, under all the circum- 
stances of this transaction, that he was remiss in his performance 
as broker. He made, or so it appears, a reasonable arrangement 
for the prepayment of the freight for the onions going to Burger 
King. He later resold these onions, and those rejected by Segari, 
through Ebel, who was located in that vicinity. It has not been 
shown that the price obtained by Ebel was not in line with the 
condition of the onions thus sold, nor the circumstances surround- 
ing the sale. In authorizing the sale by Ebel, it appears that re- 
spondent was simply exercising his best judgment in disposing 
of the onions. Accordingly, we find no breach of duty by respon- 
dent in connection with this transaction, and we conclude that he 
is therefore due brokerage in the amount of $62.50 on this load. 


Complainant further alleges that a truckload of 450 sacks of 
potatoes (lot 5381, September 18, 1967), was shipped by com- 
plainant from Hereford to Dallas on September 18, 1967. Re- 
spondent again represented to complainant, as in other transac- 
tions, that there were “various” buyers in Dallas that would take 
this load. However, respondent points out that he was to have 
been notified by the trucker prior to arrival of the load in Dallas, 
but that this was not done. In addition, the trucker experienced 
mechanical difficulty enroute, and admittedly was substantially 
delayed in arriving in Dallas. Respondent testified that due to 
the late arrival, his buyers no longer were interested in purchas- 
ing the load, so he diverted the potatoes to New Orleans, Louisi- 
ana. While there is no inspection certificate in the record, there 
is evidence that the potatoes were inspected on arrival in New 
Orleans on September 21 and were found to be off-condition at 
that time. Respondent obtained the assistance of Fred C. Ebel 
& Co. as secondary broker, who resold the potatoes to various 
buyers. After deducting freight charges, inspection fee, broker- 
age, and an advance of $200 made to respondent (at his request), 
Ebel remitted the remaining proceeds from this shipment, plus 
those set forth in connection with lot 528, or $229.50, by check 
to complainant, made out jointly in favor of the parties herein. 


Among other allegations made by complainant in connection 
with this transaction is its claim that respondent had no authority 
to insert the notation “Ralph Boehmer to collect and remit” on 
the memorandum of sale. Respondent asserts that he did have 
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such authority, and placed in evidence two letters written to 
him by Ann B. Sawyer, of complainant corporation, wherein 
reference is made to respondent’s billing and collecting from 
customers. At the hearing, both respondent and complainant’s 
Tom Sawyer testified that in many instances it was thought 
best that respondent “dun” the customers, particularly those 
he knew well, on the theory that better results would be obtained, 
and that complainant would also get an assist in its public rela- 
tions. On the basis of this evidence, therefore, we are unable to 
say that respondent acted outside the scope of his authority in 
making the notation upon the memorandum. An analysis of the 
other violations charged to respondent by complainant in con- 
nection with this transaction also fail to reveal any violation by 
respondent of section 2 of the act. Accordingly, we find that re- 
spondent is due brokerage of $45 from complainant, while com- 
plainant is due credit against respondent of the $200 advance 
which respondent was admittedly authorized to obtain in con- 
nection with this transaction. 


We referred earlier in these conclusions to a purchase by com- 
plainant from respondent, in the course of interstate commerce, 
of a load of California seed potatoes, size B, on or about July 22, 
1967, at an agreed price of $1,064, f.o.b. Dallas, Texas.* The ship- 
ment was shipped by respondent, also on or about July 22, 1967, 
and was received and accepted by complainant, which planted 
the tubers. As far as our evidence shows, the first complaint 
made by complainant, that the tubers did not conform to contract 
requirements, was contained in the formal complaint filed on 
April 9, 1968. Complainant’s complaint was not made within a 
reasonable time after it knew, or should have known, of the de- 
fects in the shipment, which it claims were in violation of the 
contract. Accordingly, complainant is deemed to have waived 
such alleged breach, and by its acceptance of the potatoes, is 
indebted to respondent for the agreed purchase price thereof, or 
$1,064, of which no part has been paid. 


In summary, we find that respondent owes complainant $295.50 
in connection with the transaction involving the produce identi- 
fied as lot 524, and $19.20 in connection with the transaction in- 
volving produce identified as lot 527. In addition, respondent 
owes complainant $200 to cover the advance in that amount made 
in connection with the transaction involving the produce in lot 


4. As indicated earlier, this shipment has not been identified by lot number or memorandum 
issue-date, since this information was not put in evidence in connection with this transaction. 
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531. The total owed complainant by respondent, therefore, is 
$514.70. We find that complainant owes respondent brokerage 
totaling $454, in the amount and in the transaction, respectively, 
which follow: lot 500, $80; lot 506, $40; lot 511, $47.50; lot 510, 
$45; lot 520, $44; lot 526, $90; lot 528, $62.50; and lot 531, $45. 
In addition, we find that complainant owes respondent $1,064 in 
connection with the transaction described in Finding of Fact No. 
6, involving the sale of seed potatoes. From the total thus owed 
respondent by complainant, $1,518, we subtract the amount due 
complainant by respondent, $514.70, leaving a balance due re- 
spondent from complainant of $1,003.30. Complainant’s failure 
to pay respondent this sum is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $1,003.30, with interest thereon 
at the rate of 6 percent per annum from October 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,840) 


C. J. PRETTYMAN, JR., INC. v. J. K. PACKING COMPANY. PACA 
Docket No. 2-1099. Decided November 7, 1969. 


Partial unloading—Resale—Contract—Failure to establish breach 


Where respondent accepted the strawberries and also failed to establish a 
breach of contract by complainant, respondent is liable to complainant 
for the full contract price of said produce, less the net amount complain- 
ant realized from the resale thereof. 


Benjamin W. Mears, Jr., Eastville, Virginia, for complainant. 
Herman M. Buck, Ray, Buck & John, Uniontown, Pennsylvania, for 
respondent. 
George S. Whitten, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in the amount of $697.20 in con- 
nection with the sale and shipment of fresh strawberries in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
in any amount and alleging that the strawberries delivered by 
complainant were overripe. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement and respondent filed an answering 
statement. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, C. J. Prettyman, Jr., is a corporation whose 
address is Exmore, Virginia. 


2. Respondent, J. K. Packing Company, is a corporation whose 
address is P. O. Box 938, Uniontown, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about May 19, 1968, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 300 
crates of strawberries at an agreed price of $6.75 per crate, for 
a total contract price of $2,025, delivered to respondent at Union- 
town, Pennsylvania. 


4, Complainant shipped on May 20, 1968, by truck operated by 
L. M. Beach, of Exmore, Virginia, to respondent at Uniontown, 
Pennsylvania, 300 crates of strawberries pursuant to the con- 
tract referred to in Finding of Fact No. 3. 


5. The strawberries arrived at destination at approximately 
12:55 a.m. on May 21, 1968, and 100 crates of strawberries were 
unloaded at respondent’s place of business. 


6. At approximately 6:15 a.m. on May 21, 1968, respondent 
contacted complainant by telephone and complained that the 
strawberries were overripe and stated that they were being re- 
fused due to condition. Thereafter, complainant instructed the 
truck driver to deliver the strawberries to National Fruit & 
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Produce Company, at Pittsburgh, Pennsylvania, for sale on con- 
signment. 


7. On May 21, 1968, complainant notified respondent by tele- 
gram that the strawberries would be handled for respondent’s 


account and that respondent would be held liable for any loss 
sustained. 









8. National Fruit & Produce Company resold the strawberries 
and received a gross amount upon resale of $1,492. National 


Fruit & Produce Company rendered an accounting to complain- 
ant, deducting 10% commission, or $149.20 and $15.00 handling 


charges, and remitted to complainant a net amount of $1,327.80. 













9. The formal complaint was filed on September 26, 1968, 
which was within 9 months after accrual of the cause of action 


herein, 


CONCLUSIONS 


Complainant contends that when respondent inquired about 
the purchase of strawberries on or about May 19, 1968, com- 


plainant informed respondent that all it had to offer was a load 
of medium size strawberries, of Dixieland variety, but stated that 
these strawberries would be firm and have a very good pack. 


Complainant states, and respondent’s President confirms, that 
Mr. Korelko, President of respondent company, told complainant’s 


Mr. Prettyman that if they were good berries to ship them to 
respondent’s plant for arrival around midnight on May 20. 


Respondent contends that the strawberries involved herein 
were overripe, which condition Mr. Korelko discovered upon ar- 
rival at the plant about an hour after the berries had arrived. 


Korelko confirms that approximately 100 crates of the berries 


had been unloaded by the time he arrived. Respondent does not 


deny complainant’s statement that the 100 crates were subse- 
quently reloaded onto the truck. Korelko stated, however, that 
it was his intention to obtain a Government inspection, but that 


approximately one-half hour after he had notified complainant 


that the strawberries were being refused due to condition, com- 


plainant ordered the truck driver to deliver the berries to Na- 
tional Fruit & Produce Company at Pittsburgh, Pennsylvania. 


Respondent’s act in unloading a portion of the strawberries 


upon arrival was an exercise of dominion over the strawberries 
which constituted an acceptance. Although respondent notified 
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complainant that the berries were being refused, it must be con- 
cluded that respondent constructively accepted the strawberries. 


Having accepted them, respondent became liable for the purchase 


price thereof, subject to its right to claim damages for any 


proven breach of the contract on the part of complainant. Re- 
spondent has not offered or submitted any evidence other than 
the statement of its President that the strawberries were over- 
ripe or in poor condition. On the other hand, complainant sub- 


mitted a letter from National Fruit & Produce Company, dated 


May 31, 1968, which accompanied the accounting rendered to 
complainant of the resale of the berries, in which National Fruit 
& Produce Company stated, “‘We did a good job for you on these 
berries only because they were good and sound, although they 
were of medium size, they had a very good pack. This helped to 


sell also.” Complainant also submitted a statement by the truck 


driver to the effect that he arrived at Uniontown, Pennsylvania, 
with the load of strawberries at approximately 12:55 a.m. May 
21, 1968, and that to the best of his knowledge the berries were 
in good condition upon arrival. Furthermore, it should be noted 


that all but 97 crates of the berries sold for $5.00 to $6.50 per 


crate on resale, on a market described by the United States 
Market News Reports for Pittsburgh as “Dull.” Only a few of 
the best berries sold as high as $8.00, fair quality and condition 
$4.00 to $5.00. The fact that most of the berries in question sold 


for $5.00 and upwards to as high as $6.50, and on a dull market, 


indicates that the strawberries were in good condition. As the 


party alleging a breach of the contract by complainant, the 
burden is upon respondent to establish the breach by a pre- 
ponderance of the evidence. Respondent has failed to sustain 
this burden. 


Since respondent has failed to establish by a preponderance 


of evidence that complainant breached the contract, and since 
respondent accepted the strawberries by its act in unloading a 
part of the shipment upon arrival, it must be concluded that re- 


spondent is liable to complainant for the full contract price of 


the strawberries, viz., $2,025. Since complainant was able to real- 


ize from a resale of the berries the net amount of $1,327.80, this 
sum should be deducted from the contract price, which leaves a 
balance due and owing complainant from respondent of $697.20. 


Respondent’s failure to pay complainant this amount was in vio- 
lation of Section 2 of the Act. Complainant should be awarded 


reparation in the amount of $697.20, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $697.20, with interest thereon 
at the rate of 6 percent per annum from June 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,841) 


FRED KARAM & SON v. WESTERN TOMATO GROWERS & SHIPPERS, 


Inc. PACA Docket No, 2-1816, Decided November 12, 1969, 


Specified shipping date—Failure to perform—Damages 





Where the seller respondent failed to deliver to complainant, under the con- 


tract, without reasonable cause and the buyer complainant made a timely 


replacement purchase in good faith, said complainant may recover from 


said respondent the difference between the contract price and the re- 
placement cost. However, since complainant restricted its claim to a 
lesser amount, respondent is liable to complainant for the amount stated 
in the complaint. ; 






Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion of $1,425 in connection with a transaction which involved, 


and which contemplated the movement in interstate commerce of, 
a carload of California tomatoes. 








A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 









Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 


rules of practice, 7 CFR 47.20, is applicable. Under this pro- 


cedure, the verified pleadings of the parties are considered a part 
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of the evidence in the case, as is the Department’s report of in- 


vestigation. In addition, the parties were given the opportunity 


to submit further evidence to supplement that contained in the 


pleadings and in the report of investigation. Complainant did 
submit further evidence, in the form of an opening statement, 
but respondent did not. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Fred Karam and 
Herbert Karam, doing business as Fred Karam & Son, whose 


address is 18 Lackawanna Avenue, Scranton, Pennsylvania. 


2. Respondent, Western Tomato Growers & Shippers, Inc., is 


a corporation whose address is P. O. Box 2007, Stockton, Cali- 
fornia. At the time of the transaction involved herein, respon- 
dent was licensed under the act. 


8. On October 28, 1968, in the course of interstate commerce, 


complainant purchased from respondent one carload of good- 
quality California Ace variety Western brand tomatoes, in 40- 
pound cartons, in the sizes and at the prices set forth below, 


f.o.b. loading point in the State of California, to be shipped from 


the Stockton, California, area within the next 72 hours following 
the sale: 


No. Price 
Cartons Size Per Carton 
100 7x7 $3.00 
500-700 6x7 4.00 
100-700 6x6 5.50 
100-200 5x6 6.50 


4, The contract between the parties was negotiated by Philip 
L. Cutler, of the Ball Brokerage Company, Scranton, Pennsyl- 


vania, who issued a Brokers Standard Memorandum of Sale on 
October 23, 1968. 

5. During the next few days repeated inquiries were made of 
respondent by the broker, seeking information relative to the 


shipment of the carload of tomatoes purchased by complainant. 
On or about October 30, 1968, respondent informed complainant 
that it (respondent) would be unable to ship tomatoes on the 


contract, after which complainant authorized the broker to make 
a replacement purchase. This was done, with 950 40-pound car- 
tons of California tomatoes, A-One variety, Smiling Tom brand, 








1482 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 1480 


85% U.S. No. 1 grade or better, being purchased by the broker 


on October 31, 1968, from Perez Brothers, Crows Landing, Cali- 
fornia, in the quantities, sizes, and at the prices set forth below, 
f.o.b. loading point in the State of California, for shipment to 
complainant on November 1, 1968: 





No. Price 
Cartons Size Per Carton 

















100 7x7 $5.00 
600 6x7 6.00 
200 6x6 7.00 





50 5x6 





8.00 
















6. Subsequent to the purchase set forth above, complainant, 
on the morning of November 4, sent the following wire to re- 
spondent: 


“RE LOAD BOOKED WITH YOU THROUGH BALL 
BROKERAGE CO. OCTOBER 23 AND YOU ADVISING 
THAT UNABLE TO SHIP ON OCTOBER 30, REPLACED 
WITH TRUCK LOAD CONTAINING THE FOLLOWING: 
50/5x6s @ 8.00, 200/6x6s @ 7.00 600/6x7s @ 6.00 100/7x7s 
@ 5.00 ALL FOB SHIPPED NOVEMBER FIRST. PLEASE 
SEND CHECK FOR DIFFERENCE.” 


Respondent’s reply telegram, sent to complainant on the after- 
noon of November 4, was as follows: 


“RETEL TOMATO ORDER THRU BALL BROKERAGE 
WE WERE UNABLE TO FILL THIS SHIPMENT DUE 
TO ACT OF GOD RAIN OCTOBER 29TH THEREFORE 
WE DENY YOUR REQUEST FOR CHECK.” 





















7. The formal complaint was filed on May 12, 1969, which was 
within 9 months after the cause of action.herein accrued. 


CONCLUSIONS 


The first issue presented for decision has to do with the terms 
of the contract made between the parties on October 23, 1968. 
Complainant in this connection alleges in the formal complaint 
that the load, as purchased, was to have been composed of an 
assortment of sizes, ranging from 7x7’s up to 5x6’s. This is 
denied by respondent, which alleged in its answer that complain- 
ant, represented by the broker, had requested a carload of toma- 
toes consisting only of size 6x7. As to the broker, both his sworn 
statement (which is submitted in evidence as complainant’s open- 
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ing statement) and the memorandum of sale which he prepared 
in connection with this transaction, are supportive of the position 
taken by complainant in this matter. Accordingly, we conclude 
that the contract of October 23, 1968, provided for the shipment 
by respondent to complainant of a carload of Ace variety toma- 
toes from the Stockton area, in the sizes as set forth in Finding 
of Fact No. 3, with respondent to have a certain latitude in the 
choosing of the quantities within each size, as indicated also in 


Finding of Fact No. 3. 


Respondent admittedly failed to ship complainant any tomatoes 
under the contract of October 23, but contends that its failure 
to perform was excused by a rainfall which occurred on October 
29, 1968. Aside from the fact that respondent has failed to intro- 
duce evidence as to the amount of rain which fell at this time, 
and has also failed to show whether such rainfall made the 
harvesting of tomatoes in the entire Stockton area an impossi- 
bility or merely an inconvenience, we are of the opinion that 
these considerations are of little import here. This is due to the 
fact that respondent was required to ship the tomatoes no later 
than October 26, and had respondent observed this requirement, 
the subsequent rainfall on October 29 would have had no effect 
on respondent’s fulfillment of its obligations under the contract. 
Accordingly, we conclude that respondent’s failure to ship toma- 
toes to complainant, in accordance with the contract negotiated 
between the parties on October 23, 1968, is in violation of section 
2 of the act. 


Where a seller, as here, fails to deliver goods to a buyer pur- 
suant to a contract for same, without reasonable cause and in 
violation of section 2 of the act, the buyer may make a replace- 
ment purchase and recover from the seller, as damages, the dif- 
ference, if any, between the contract price and the replacement 
cost, provided such replacement purchase is made in good faith 
and without unreasonable delay. See Bosgraaf Sales Company v. 
Alexander Marketing Company, 26 A.D. 1201; Uniform Com- 
mercial Code, Section 2-712. In the case at bar, a replacement 
purchase was made by complainant, which appears to have been 
made in good faith and without unreasonable delay, under the 
circumstances of this case. The number of replacement cartons 
thus purchased, and a comparison of the replacement costs and 
the contract prices, are as follows: 
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No. Cartons Contract Replacement Difference 
Size Purchased Price Cost PerCarton Extension 
Tx7 100 $3.00 $5.00 $2.00 $ 200.00 
6x7 600 4.00 6.00 2.00 1,200.00 
6x6 200 5.50 7.00 1.50 800.00 
5x6 50 6.50 8.00 1.50 75.00 
950 $1,775.00 


The total of complainant’s damages resulting from respon- 
dent’s breach, as seen from the preceding table, is $1,775.00. 
However, complainant has restricted its claim for damages to 
$1,425.00. Accordingly our award to complainant should like- 
wise be limited to this lesser sum of $1,425.00, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,425, with interest thereon 
at the rate of 6 percent per annum from December 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,842) 


W. T. ONLEY CANNING Co., INC. v. ATLANTIC MARKETING SER- 
VICE, INc. PACA Docket No. 2-1206. Decided November 20, 
1969. 


Purchase and sale established—Acceptance by diversion 


Where contract of sale of truckload of potatoes to respondent is established, 
as evidenced by broker’s memorandum of sale, authority of respondent’s 
representative to negotiate the purchase and respondent’s acceptance of 
the produce by diversion, and where respondent failed to establish breach 
of contract as to grade and labeling, respondent is liable to complainant 
for the purchase price. 


Walter C. Anderson, of Richardson, Rogan & Anderson, Salisbury, Md., for 
complainant. 
W. Ritchie Smith, Jr., of Barrington, Smith & Barrington, Fayetteville, 


N.C., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed a timely complaint for reparation of 
$2,278, which amount is alleged to be the purchase price of a 
truckload of frozen potatoes sold to and accepted by respondent 


in December 1967. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the formal com- 
plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer denying that it contract- 
ed to purchase potatoes from complainant, that it accepted the 
potatoes, or that it is indebted to complainant in any amount. 


Although the amount claimed in the formal complaint exceeded 
$1,500, neither party requested an oral hearing. Accordingly, the 
shortened method of procedure was followed as provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20). Under this 
procedure, the verified pleadings of the parties are automatically 
considered as evidence in this proceeding, as is the report of 
investigation. In addition, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, W. T. Onley Canning Co., Inc., is a corpora- 
tion whose address is P. O. Box 206, Snow Hill, Maryland. 


2. Respondent, Atlantic Marketing Service, Inc., is a corpora- 
tion whose address is P. O. Box 690, Fayetteville, North Carolina. 
At the time of the transaction involved herein, respondent was 
not licensed under the act but was subject to license. 


8. On or about December 20, 1967, contemplating shipment in 
interstate commerce, the parties entered into an oral contract 
whereby complainant was to sell and respondent was to purchase 
approximately 1,500 20-pound cases of frozen small whole white 
potatoes, Fancy grade, at 814 cents per pound, f.o.b. Salisbury, 
Maryland. It was further agreed that the cases would be labeled 
“Atlantic Pac,” followed by the name and address of respondent, 
and that shipment was to be prompt when packed upon respon- 


dent’s shipping instructions. 
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4, The contract was negotiated between the parties by Jack 
Randle of Valley Packing Service, a brokerage firm located at 
Watsonville, California. Wayne Bullock, Vice-President of re- 
spondent, was respondent’s authorized representative in these 
negotiations. The broker prepared a broker’s memorandum of 
sale dated December 20, 1967, setting forth the agreed terms of 
the contract, and copies were sent to and received by both parties. 


Neither party objected to any of the terms stated in the memo- 
randum. 


5. On December 27, 1967, prior to receiving shipping instruc- 
tions from respondent, complainant shipped to respondent at 
Fayetteville, North Carolina, by Jarman Trucking Company, 
1,340 cases of frozen small whole white potatoes, Fancy grade. 
On the same day, complainant sent respondent an invoice in the 
amount of $2,278. 


6. On December 30, 1967, Wayne Bullock acting on behalf of 
respondent, wrote complainant the following letter: 


“On your Invoice No# 7813 for 1340 cs. of Frozen Whole 
Potatoes that came to this office on December 28, 1967, 
without our shipping instructions. 


“We immediately called Valley Packing Service and inform- 
ed them of the error. 


“We sent the product to Atlanta, Ga. and put in storage 
rather than send the product back. 


“We will sell this product in the Atlanta, Ga. Area, and are 
working on this now. 


“T just wanted to make this clear with you, as we will pay 
this invoice when we sell the product. 


“We should have it sold in a week or so at the most.” 


7. Respondent had the potatoes placed in storage at White- 
hall Cold Storage Company, Atlanta, Georgia. Respondent at- 
tempted to sell the potatoes through Southeastern Foods Brokers 
of Atlanta, Georgia. On March 15 respondent notified complain- 
ant that the latter would have to sell the potatoes or they would 
be returned to complainant. Subsequently, respondent had the 
potatoes shipped back to complainant at Snow Hill. Complain- 
ant refused to accept the return of the potatoes, and they were 
resold by Refrigerated Transport in Montezuma, Georgia, for 
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approximately $980.00 which amount was applied to the unpaid 
freight charges. 


8. There is due and owing to complainant from respondent 
the agreed purchase price of $2,278. 


9. An informal complaint was filed April 10, 1968, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that it contracted 
to sell frozen potatoes to respondent on the terms set forth in 
Finding of Fact 3. Respondent in its answer denied that it 
entered into any contract with complainant for the sale of frozen 
potatoes on December 20, 1967, or subsequent thereto. Respon- 
dent’s defense is that Wayne Bullock, a former employee of 
respondent, without authority, made a commitment with com- 
plainant to order in the future approximately 1,500 cases of 
Fancy grade potatoes labeled “Atlantic Pac” and that these 
potatoes were never ordered. 


The report of investigation prepared by the Department states 
that respondent was formed on October 4, 1967, and that the 
officers of record from that date to January 9, 1968, were W. L. 
Smith, President; Wayne Bullock, Vice-President; Irving Fogler, 
Secretary-Treasurer; and W. Ritchie Smith, Assistant Secretary- 


Treasurer. Bullock left the employ of respondent on or about 
January 9, 1968. 


There is no dispute that the transaction involved herein was 
negotiated between complainant and Bullock by Jack Randle of 
Valley Packing Service, a brokerage firm. Attached to the formal 
complaint is a copy of a sales memorandum dated December 20, 
1967, and signed by Jack Randle, showing the sale to respondent 
for the account of complainant of frozen potatoes on the terms 


set forth in Finding of Fact 3. 


Respondent in support of its defense submitted the affidavit of 
Bullock, dated May 21, 1969, who avers that on December 20, 
1967, he made a commitment with complainant to book approxi- 
mately 1,500 cases of Fancy grade potatoes labeled “Atlantic Pac” 
and that these potatoes were never ordered. In this connection, 
Bullock stated during the investigation of the complaint in Au- 
gust 1968, that he placed a “booking” for frozen potatoes through 
Valley Packing Service. Bullock described a “booking” as “a 
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tentative agreement to purchase with the stipulation shipment 
will not be made until a buyer is found and instructions sent to 
the packer.” 


In view of the foregoing statements by Bullock, it is assumed 
that respondent’s defense consists of two parts, first, that the 
“commitment” did not constitute a contract of sale, and second, 


that Bullock had no authority to enter into a transaction with 
complainant whatever its nature. Complainant’s position that 
Bullock contracted to purchase the potatoes is supported not only 
by the broker’s memorandum of sale, a copy of which was re- 
ceived by respondent, but also by the letter written by Bullock 
to complainant on December 30, 1967 (Finding of Fact 6). In 
this letter Bullock did not deny contracting to buy the potatoes 


but complained only that they were shipped without respondent’s 
instructions. Furthermore, attached to the complaint is a copy 


of a letter written by Randle to Fogler on February 20, 1968, 


stating “A.M.S. made a firm purchase of potatoes from W. T. 


Onley Co. with shipping instructions to follow.” It is concluded 
that Bullock contracted to purchase the potatoes from complain- 
ant for respondent. 


Respondent in support of its position that Bullock acted with- 
out authority submitted the affidavits of W. L. Smith and Ralph 


Richardson, who replaced Fogler as Secretary-Treasurer on or 
about January 9, 1968. Both aver that Bullock acted without 
authority in the transaction. Likewise, during the Department’s 
investigation, W. L. Smith and Fogler stated that they were not 
aware Bullock purchased the potatoes until the transaction had 
been made and that Bullock was acting beyond his authority. 
However, Bullock has never stated that he acted without au- 
thority. Nor do we find any evidence that respondent’s officers 
disaffirmed the contract entered into by: Bullock prior to August 
1968. On the basis of the evidence, we conclude that Bullock 
had actual authority to enter into the contract of sale on behalf 
of respondent. 


Complainant alleged in the formal complaint that respondent 
accepted the shipment. Respondent denied this allegation in its 
answer. The only evidence of respondent which seems to be rele- 
vant on this point is the following portion of Bullock’s affidavit: 


“On or about December 27, 1967, the complainant shipped 


1340 cases of potatoes to the respondent, which were stored 
in Atlanta, Georgia, with Whitehall Cold Storage Company, 
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by Valley Packing Co., Inc., through Jack Randall’s request 
to the driver of the truck. I attempted to sell these potatoes 
for the complainant through Southeast Food Brokers of 
Atlanta, Georgia, upon Jack Randall’s request that I try and 
move the product.” 


Bullock’s statement that the truck driver took the potatoes to 


Atlanta at the broker’s request seems to be inconsistent with the 
statement in his letter to complainant on December 30, 1967, that 
“We sent the product to Atlanta, Ga. and put in storage rather 
than send the product back.” The whole tenor of this letter is 


that respondent had accepted the load and would continue per- 


formance under the contract. We conclude that respondent ac- 
cepted the load by diverting to Atlanta. 


Since respondent accepted the load, it became liable for the 
unpaid purchase price thereof, less the damages sustained as a 
result of any breach of contract by complainant. The burden of 


proving such breach and damages by a preponderance of the 
evidence rests upon respondent. 


Respondent contends that the potatoes shipped by complainant 
were not Fancy grade and the cases were not labeled “Atlantic 
Pac” as specified in the contract. Respondent’s evidence on this 
point consists of statements by Bullock, Richardson and W. L. 
Smith to the effect that employees of Southeast Food Brokers 
told them the potatoes were Grade B and the cases were not 
labeled “Atlantic Pac.’’? Admittedly, affiants had not seen the 
potatoes. Complainant’s evidence includes the affidavit of Marga- 
ret Ann Jackson who states that she has been employed by com- 
plainant for the past 13 years in charge of quality control; that 
she trained under the U.S.D.A. and is familiar with the stand- 
ards and specifications of grading practices; and that complain- 
ant’s records indicate the potatoes in question were of Fancy 
quality. Complainant offered no evidence concerning labeling. 


As to the quality of the potatoes, it is our conclusion that re- 
spondent has failed to establish they were not of Fancy grade. 
Even if we assume that the cases were not labeled “Atlantic 
Pac,” respondent has failed to sustain the burden of proving the 
damages sustained by reason of such breach. 


The failure of respondent to pay to complainant $2,278, the 
purchase price of the load of potatoes, is in violation of section 2 
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of the act. Reparation should be awarded to complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $2,278, with interest thereon 
at the rate of 6 percent per annum from February 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 12,843) 


HOOKER-CORRIN SALES v. VISTA BROKERAGE CoO. PACA Docket 
No. 2-1042. Order issued November 17, 1969. 


(No. 12,844) 


HOOKER-CORRIN SALES v. VISTA BROKERAGE CO. PACA Docket 
No. 2-1210. Order issued November 17, 1969. 


(No. 12,845) 


UNITED FRUIT SALES CORPORATION v. FRANK’S TOMATO HOUSE. 
PACA Docket No. 2-1432. Order issued November 20, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,846) 


F. & G. PRopucE Co., INc. v. Henry Nona, Jr. PACA Docket 


No. 2-1453. Reparation of $6,779.50 with 6 percent interest 
from August 1, 1969, awarded complainant against respon- 
dent in order issued November 10, 1969. 





MISCELLANEOUS 
Cite as 28 A.D. 1491 


(No. 12,847) 


HOWARD HUIZINGA COMPANY v. STANLEY LABANOWSKY, JR. 
PACA Docket No. 2-1454. Reparation of $5,957.76 with 6 
percent interest from July 1, 1969, awarded complainant 


against respondent in order issued November 10, 1969. 


(No. 12,848) 
O. P. MURPHY PRODUCE COMPANY, INC. v. HIDALGO PRODUCE. 
PACA Docket No. 2-1384. Reparation of $7,338.90 with 6 


percent interest from November 1, 1968, awarded complain- 
ant against respondent in order issued November 13, 1969. 


(No. 12,849) 


COLORADO POTATO GROWERS EXCHANGE v. SOUTHWESTERN PRO. 
Co. PACA Docket No. 2-1460. Reparation of $776.50 with 6 


percent interest from June 1, 1969, awarded complainant 
against respondent in order issued November 17, 1969. 


(No. 12,850) 


GRIFFIN & BRAND OF MCALLEN, INC. v. SOUTHWESTERN PRO. Co. 
PACA Docket No. 2-1461. Reparation of $445.25 with 6 
percent interest from June 1, 1969, awarded complainant 


against respondent in order issued November 17, 1969. 


(No. 12,851) 

PEPPER POTATO FARMS v. JACK FOSTER WHOLESALE PRODUCE. 
PACA Docket No. 2-1458. Reparation of $2,430.75 with 6 
percent interest from June 1, 1969, awarded complainant 
against respondent in order issued November 17, 1969. 


(No. 12,852) 


ROCKY PRODUCE COMPANY v. GUS PIAZZA SALES. PACA Docket 
No. 2-1459. Reparation of $3,320.74 with 6 percent interest 


from May 1, 1969, awarded complainant against respondent 
in order issued November 17, 1969. 
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(No. 12,853) 


C. C. BAREFOOT COMPANY, INC. v. ROBINSON & BAKER, INC. 
PACA Docket No. 2-1468, Reparation of $7,096.60 with 6 


percent interest from December 1, 1968, awarded complain- 
ant against respondent in order issued November 18, 1969. 


(No, 12,854) 


COLORADO POTATO GROWERS EXCHANGE v. T. & M. PRODUCE, INC. 
PACA Docket No. 2-1465. Reparation of $280 with 6 per- 
cent interest from June 1, 1969, awarded complainant against 


respondent in order issued November 18, 1969. 


(No. 12,855) 


ELMCO VINEYARDS, INC. v. T. & M. Propuce, INc. PACA Docket 


No. 2-1466. Reparation of $675 with 6 percent interest from 
May 1, 1969, awarded complainant against respondent in 
order issued November 18, 1969. 


(No. 12,856) 


UNITED FRUIT SALES CORPORATION v. S. MARTORANA BaA- 


NANA CO. PACA Docket No. 2-1464. Reparation of 


$12,979.26 with 6 percent interest from June 1, 1969, 
awarded complainant against respondent in order issued 
November 18, 1969. 


(No. 12,857) 


JONES PRODUCE, INC. v. FIVE STAR DISTRIBUTING COMPANY. 
PACA Docket No. 2-1422. Reparation of $1,700 with 6 per- 
cent interest from December 1, 1968 awarded complainant 
against respondent in order issued November 20, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,858) 


K. J. PREISWERCK LIMITED v. HERSHEY COMPANY. PACA Docket 
No. 2-1183. Order issued November 10, 1969. 
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